
MONTGOMERY COUNTY, MARYLAND
 
AND
 

CHI CENTERS, INC.
 
FIRST AMENDMENT TO FEBRUARY 19,2003, LEASE
 

tP-
THIS FIRST LEASE AMENDMENT (this "Amendment"), is entered into this /6 

day of (b12'V(l~:). , 200h, by and between MONTGOMERY COUNTY, 
MARYLAND, a bOdy corporate and politic (hereinafter referred to as "Lessor"), and CHI 
Centers, Inc., (hereinafter referred to as "Lessee"). 

WITNESSETH: 

WHEREAS, Lessor and Lessee, are parties to that certain lease dated February 19,2003, 
which is attached hereto and made a patt hereof as Exhibit A (the "Lease") under which Lease 
the Lessee occupies the premises known as Lone Oak Elementary School, Rockville, Maryland 
(the "Leased Premises"); 

WHEREAS, legislation has been adopted by the State of Matyland codified in Subtitle 6 
of Title 24 of the Health-General Article (the "Subtitle") which provides inter alia for 
"Community-Facilities-Capital Grant(s)" to certain non-profit providers to construct, renovate or 
equip community health facilities, or development disability facilities and fUlther provides to the 
State of Matyland (the "State") upon the provision of any such grant a statutOly right-of-recovery 
creating a potential lien in favor of the State against the property on which such facilities are 
located and for which such grant funds are used to assure repayment to the State of the prorata 
cost of grant-funded improvements if the non-profit provider either (a) fails to complete the 
project or commence operations of the facility or (b) ceases within thilty years after completion 
of the facility, to operate the facility as a "facility" as defined in Subtitle 6 or within such time 
conveys the facility to any person or entity not approved by the Board of Public Works; and 

WHEREAS, Lessee has applied for and obtained a Community-Facilities-Capital Grant 
on July 3, 2002, in the amount of Six Hundred Seventy Five Thousand dollars ($675,000.00), on 
March 8, 2000, in the amount of Fifty Eight Thousand Eight Hundred Seventy Five dollars 
($58,875.00) collectively (the "Gran!"); and 

WHEREAS, the State, as a condition of such Grant, has required that Lessor consent to 
the filing of a potential lien in favor of the State against the Leased Premises to assure repayment 
of the prorata cost of the Grant funds as provided in the Subtitle and to further subject the Lessor 
jointly and severally with Lessee to liability to the State for the prorata cost of those Grant­
funded improvements (a copy of the State's Notice of Right of Recovery to be filed among the 
land records is attached as Exhibit B); and 

WHEREAS, as a condition of the Lessor consenting to recording of the State's Notice of 
Right of RecovelY, the creation of a potential lien in favor of the State against the Leased 
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Premises and the creation of liability on the part of the Lessor jointly with Lessee to the State for 
the prorata cost of Grant-funded improvements, the Lessor has required that the Lessee execute 
this Amendment and that the Lessee provide celtain bonds and that the Lessee fulfill all 
obligations contained in the provisions of this Amendment and the Lease. 

Now, therefore, the parties intending to be legally bound hereby enter into this 
Amendment upon the following terms and conditions: 

1.	 Lessee agrees to indemnity and hold harmless Lessor from any and all claims, 
losses, and liability of any nature whatsoever, arising from Lessor's consent to the 
recording ofthe State's Notice of Right of Recovery and/or relating in any way to 
any obligation on the part of Lessor incurred for the repayment of the pro rata cost 
of any Grant-funded improvements or relating in any way to any action by the 
State or anyone acting on behalf of the State seeking to recover from Lessor any 
amounts as a result of the Grant including any and all costs and attorney's fees 
incurred by Lessor as a consequence thereof. 

2.	 Lessee shall provide to Lessor prior to or simultaneously with the execution of 
this Amendment, a surety bond or letter of credit in form and substance 
satisfactolY in all respects to the Lessor from a surety or financial institution 
satisfactOlY in all respects to the Lessor, licensed to do business in the State upon 
the following terms: 

(a)	 having a term of not less than thirty years and covering 
inclusively the period of time from the date of final 
completion of the project, facility or improvement as to 
which the Grant funds were used through the Lease 
expiration date; or such other term that is agreeable to the 
Lessor; 

(b)	 in an annually increasing amount equal to the ratio to the 
then current fair market value of so much of the property as 
constituted the approved project, facility or improvement as 
tlte amount of the Grant bore to the total eligible cost of the 
approved project, facility or improvement, together with all 
costs and reasonable attorney's fees which may be incurred 
by the State or the Lessor, in any recovery proceedings and; 

(c)	 payable upon any of the following occurrences; (i) failure 
of Lessee to complete the project, facility or improvement, 
(ii) failure of Lessee to commence operation of the project, 
facility or improvement, (iii) sale or transfer (including 
assignment or subleasing) of the Leased Premises, project, 
facility or improvement to any person, agency or 
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organization that would not qualifY as an applicant for the 
Grant or that is not approved as a transferee by the Board of 
Public Works at any time within thirty years after the 
completion of the project, facility or improvement or if, 
within the same period, the project, facility or improvement 
ceases to be a "facility" as so defined in the Subtitle or any 
successor provision, 

3. The following provisions of the Lease are hereby amended as indicated: 

(a) Section 2 Term: 

Section 2 will read as follows: "The term of this lease will expire 30 years 
after completion of the Project or facility with respect to which the grant 
funds have been paid, referred to herein and in no event more than 35 
years from the commencement date of this lease. The commencement 
date of this Lease shall be the date of execution hereof, as set forth on page 
1 of this Lease. Lessee and the County acknowledge that this Lease is 
contingent upon the approval ofthe Board of Public Works of the State of 
Mmyland, and that the County will therefore submit a copy of this Lease 
to the Board of Pubic Works for approval. If said approval by the Board 
of Public Works is not granted, then this lease and any subleases entered 
into by the Lessee hereunder shall be null and void as of the date of action 
by the Board of Public Works. At least ninety (90) days prior to expiration 
of the Lease, Lessee shall obtain from the State and provide to Lessor a 
release in recordable form acceptable to Lessor releasing the State's Notice 
of Right of RecovelY and any other notice or lien filed by the State relating 
to the Subtitle, the Grant, or the State's Right of Recovery and record the 
same among the Land Records of Montgomery County, Maryland." 

(b) Section 3 Use of Premises: 

The following words are added: "Lessee covenants and agrees that it will 
use the Leased Premises constructed with the Grant funds only for 
community health facilities, or development disability facilities or other 
uses permitted under the Subtitle and Grant and will not use the same for 
any purpose which would subject the Property or the Leased Premises to 
any lien or the Lessor to any liability under the Grant, the Subtitle or the 
State's Right of Recovery." 

(c) Section 5 Termination for Convenience of Government: 

The following words are added: "In the event Lessor should exercise its 
rights under this provision and terminate the Lease for convenience, 
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Lessee, prior to such termination, shall deliver to Lessor a release in 
recordable form acceptable to Lessor releasing the State's Notice of Right 
of RecovelY and any other notice or lien filed by the State relating to the 
Subtitle, the Grant or the State's Right of Recovery and record the same 
among the Land Records of Montgomery County, Maryland." 

(d) Section 9 Capital Improvements: 

The following words are added: "Lessee is not entitled to any 
reimbursement under this section for any Grant-funded improvements.. 
Lessee shall, nonetheless, be required to comply with subsection (B) of 
this section requiring approval by Lessor of all improvements as to any 
Grant-funded improvements." 

(e) Section 12 Condition of Premises: 

The following words are added: "Lessee shall keep the Leased Premises at 
all times in such condition and repair as will not cause or permit the Grant­
funded improvements to be in violation of the provisions of the Subtitle so 
as to cause any lien or any claim to be made by the State under the 
Subtitle, the Grant or the State's Right of RecovelY." 

(f) Section 14 Lessee's Indemnification of County: 

The following words are added: "This indemnity includes any claims 
asserted against the Leased Premises or the Lessor arising from or in any 
way related to the Grant, the Subtitle or the State's Right of RecovelY." 

(g) Section 15 Responsibilities of Lessee: 

The following words are added as subsection (G): "Lessee shall comply 
with all requirements ofthe Grant and the Subtitle so as not to cause any 
claim to be made by the State against the Leased Premises or the Lessor 
under·the Subtitle, the Grant or the State's Right of Recovery." 

(h) Section 16 Destruction of Premises: 

The following words are added to subsection (C): "Including the Grant­
funded improvements or any other capital or non-capital improvements for 
which the Grant funds are used." 

(i) Section 17 Default: 

The following words are added to subsection (A): "5. A breach by Lessee 
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of any of the provisions of the Subtitle, the Grant or any act or omission by 
Lessee which would cause any lien or claim to be made against the Leased 
Premises or the Lessor by the State relating to the Subtitle, the Grant or the 
State's Right of RecovelY or which would constitute a breach or violation 
of the provisions of any ofthe foregoing." 

CD Section 18 Eminent Domain: 

The following words are added to subsection (A): "The provisions of this 
subsection (A) shall apply also to any Grant-funded improvements." 

(k) Section 19 Assignment and Subletting: 

The following language is added: "Notwithstanding any provision of this 
Section 19 or any other provision of this Lease to the contraly, Lessee 
shall not make any assignment of or sublease the Leased Premises or the 
Grant-funded improvements, or any portion thereof or otherwise sell or 
transfer any interest therein or any interest in any facility, project or 
improvement constructed with the Grant funds to any person, agency 01' 

organization that would not qualifY as an applicant for the Grant or that is 
not approved as a transferee by the Board of Public Works or which would 
cause the Leased Premises, the project, facility or the Grant-funded 
improvements to cease to be a 'facility' as defined in the Subtitle at any 
time during the term of this Lease." 

(I) Section 23 Notice of Defects: 

The following words are added: "Lessee shall further give to Lessor 
prompt written notice of any act or omission which would constitute a 
violation of the Subtitle of the Grant or result in any claim being asserted 
by the State under the Subtitle, the Grant or the State's Right of 
Recovery." 

(m) Section 25 Compliance with Laws: 

The following words are added: "Lessee's obligation of compliance with 
applicable laws as provided in this section includes compliance with the 
Subtitle, the terms of the Grant and conformance with all requirements of 
either so that no claim is made or asserted against the Leased Premises or 
the Lessor by the State relating to the Subtitle, the Grant or the State's 
Right of Recovery." 

(n) Section 36 Indemnity Bond: 
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The following words are added: "The provisions of this Amendment 
requiring the Lessee to comply with the Subtitle, the terms ofthe Grant 
and to undertake no act nor permit any omission which would cause any 
claim to be made against the Leased Premises or the Lessor by the State 
relating to the Subtitle, the Grant or the State's Right ofRecovery are 
deemed to be secured by the indemnity bond required by this Section 36; 
and Lessee shall amend the indemnity bond (and provide a copy thereofto 
Lessor) reflecting this additional obligation ofLessee as secured by the 
indemnity bond." 

IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be 
executed the day and date below written. 

WITNESS:	 LESSOR: 
MONTGOMERY COUNTY, MARYLAND 

BY:~~ 
(Print name~(2..vce 120Ltc R 

ChiefAdministrative Officer 
Date:__'2.-=-~-,-,1U=--'_-=--0f<-- _ 

Date: to" {b -'06 

WITNESS:	 LESSEE: 
CHI Centers, Inc. 

By:	 _ 

Title: President 
Date:__·_~_c..._l_~_'I_'2._~ _ 

Date: 'l\ ~ L. " \ '1.00 r 

APPROVED AS TO FORM AND LEGALITY 
OFFICE OF THE COUNTY ATTORNEY RECOMMENDED 

By: ~"lV-' - /-&D("	 By~"'-~ 
Scott R. Foncannon, Associate	 Thn~tllle 
County Attorney	 Director, Depaliment ofFinance 

,~/ 
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EXHIBIT A
 
(February 19,2003, Lease) 
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WHEREAS, tha Stata portion ofsaid funding requires the Lessee to have a thirty-year lease 

agreement for the Property; and 

WHEREAS, the County has completed the reuse procedure and has obtained necessary 

approvals to lease the Property to the Lessee, as set furth in Executive Regulation 4-99AM, and the ' 
, . 

Lessee was selected as an appropriate tenant for the Property; and 

WHEREAS, the County and Lessee wish to enter into a thirty-year lease agreement which 

incorporates aU of the tenus prescn'bed for such leases in Executive Regulation 4-99AM; 

NOW TIIEREFORE, in consideration of the terms and conditions ofthis Lease, in<;1uding the . , . 
payment ofrent by the Le~ee to the County as provided below, and for other good and valua~le 

consideration, the receipt and sufficiency ofwhich are hereby acknowledged, the Parties agree as . .. . . 

foUows: 

L PREMISES: The County does hereby lease and demise unto Lessee part ofthe 
, , 

Propertydescnoed as the Lone Oak Elementary School, 1010 Grandin Avenue, Rockville, Maryland. 

, The County leases to LesSee the building, walkways, play areas, parking lot, driveway and Ian~ 
'. ' . 

contiguons to the building, as outlined in red on Exhibit P, attached. and incorpo,,!ted as iffully set furth,. . ." . .~. 

(the "Leased Premises"). The Leased Premises do not include the wing ofthe building which houses a 

child c~e center under a separate lease with the County. The L<;ased Pr~mises are leased and accepted 

by L~ssee in "as'is" condition. 

2. TERM: The term hereby created shaU be thirty (30) years, based on the LessC!l's 

contnoution ofcapital improvements as fully descn'bed in Exhibit E. The commencement date of this 

Lease shall be the date of e~ecution hereof; as set forth on page 1 ofthis Lease. Lessee and the County 

acknowledge that this Lease is co~tingent upon the approval ofthe Board ofPublie Works ofthe State 

ofMaryland, and that the County will therefore submit a copy of this Lease to the Board ofPublie 

Works for approval. Ifsaid approval by th~ Board ofPublie Works is not granted, then this Lease aod 
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twenty (20) calendar days after a monthly payment becomes due and payable 

Lessee shaU pay to the County, in addition to and as a part of the rental 

payment in questioll, a late penalty of fifteen percent (15%) ofsaid monthly 

rental payment. Should Lessee's failure to pay continue for more than thirty 

(30) calendar days after a monthly payment becomes due and payable, the 

County shall have the right to terminate this Lease, recover possession ofthe 

Leased Premises and pursue any other legal remedies available to the County .. 
under the laws ofthe State ofMmrland. Any late penalty imposed under the 

Paragraph will be payable to the County as Additional Ren~ and must be paid 

at the time that the overdue installment ofRent is paid to the County by Lessee. 

D.	 To the annual rent payable by Lessee during the previous lease year shall be 

added that sum repres~nting one hundred per~ent (100%) ofth~ amount . .	 . 
resulting after (I) multiplying said annual rent payable during the previous 

l~ year by a fraction, the numerator ofwhich shall be the index now known 

as the U.S. Department ofLabor, B~eau ofLabor Statistics, Consumer Price, 
index fur All Urban Consumers, National Average, All Items (1984 = 100), or 

its successor, for the month. two months prior to the last month ofthe previous 

le~e yearanct .denOIrunator ofwhich shall b~ said index for the month two 

inonths prior t~' the first montp ofth~ previous lease year and (2) subtracting 

fro~ such product the llIlriual rent 'payable dUrfui the previous lease year. For. . " . . 
instance, for a lease commencing in July, 200 I, the first annual calculation 

would be as follows: (current annual rent x (Aprlf200 l CPI U /May 2000 CPI 

0)) • current annual rent =CPI increase. In any event, and notwithstanding the . 

results obtlined through the above caIcuIatioll, the Lessee's adjusted annual rent 

will not be less than l03%, nor more than 105% ofthe rent paid by Lessee the 

previous year. 
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Room, Gymnasium or Auditorium within the premises shall remain available to the community during 

the tenn ofthis Lease. Lessee agrees to make any All-Purpose Room, Gymnasiwn and/or Auditorium 

ava ilable for community use through CUPF Monday through Saturday during the daytime from 9:00 

A.M. to 6:00 P.M., but only when such use will not interfere with Lessee's previously scheduled 

daytime activities. For the purposes of this Lease, "Lessee's activities" are defined as, those programs 
, ' 

and activities directly related to the Lessee's approved occupants. Lessee must forward all requ~sts to 

use any AU-Purpose Room, Gymnasiu~ and/or Auditorium directly to CUPF. CUPF will honor 

requests in accordance with the priorities established in the Guidelines for the Community Use of 

Educational Facilities and Services in Chapter 44 ofthe Montgomery County Code. Lessee 
, , 

acknowledges and agrees that only CUPF may agree to any rental ofany All-Purpose Room, 

Gymnasium'andlot Auditorium. Lessee agrees toprovide CUPF with aschedule of its activities for 

any All-Purpose Room, Gyffinasium and/or Auditorium on a semi-annual basis. The FalVWinter 

schedule (October-March) must be submitted by September 15 and the SpririgfSummer schedule 

cApriI~September) must be submitted by February'!. Times not scheduled for d~ytime activities by the 

Lessee will be deemed to be available for conununity use. leSsee further agrees to make any 

All-Purpose Room, Gymnasium and/or Auditorium available Md'nday through Saturday at night from 

6:00 PM. to 11 :00 P.M. and all day Sunday from 9:00 AM. to II :00 P.M., but only when such use 

v.:iU not intenere with Lessee's previously scheduled activities during these times, as submitted by the 

LesS~~' in its semi-annual schedule. The above notwithstimding, the Lessee agrees to honor and allow 

any activities scheduled iri any All-Purpose Room, Gymnasium and/or Auditorium through CUPF prior 

to the date ofexecution of this tease. Any use by the Lessee deviating from its'previously submitted 

schedule will be subject to the approval of CUPF. ,Lessee agrees to make any All-Purpose Room, 

Gymnasium and/or Auditorium available, upon request from CUPF, to the Montgomery County 

Supervisor ofElections fur use as a polling fucilitY during the day, ifnecessary, durin~ primary, general 

and speciaCelections, irrespective ofLessee's prior scheduled activities. The County shall hold Lessee 

harmless and defend Lessee ITom any claim of liability made or arising out ofcommunity or the 

County's use ofthe Leased Premises, except for damage or liabilitY arising from tlie negligent or willful 

acts or omissions ofLessee, Lessee's agents, employees, guests or contractoTS. 
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b.	 Are requ1red to protect and preserve the building Structure 

or systems; or 

c.	 Are mandated by County, State, or Federal code, Jaw 

and/or regulations. 

d.	 By way ofexamples, and not intended to be a complete list, 

non-elective capital1rnprovements include but are not 

llinited to work such as roofreplacement, boiler 

replacement, HVAC i;ystem replacement, replacement of 

failing exterior structural wails, electrical system 

replacement, conversion from oil fired boilers to gas heat, 
,	 , 

asbestos remova~ undergroun~ storage tank remova~ 

window replacement (excepting window pane 
,	 ' 

replacements), and ADA mandated improvemeo,ls. 

3.	 Qualified C~pital fmprovements are Elective or Non.Elective Capital 

fmprovements that have been reviewed 'and approved in. writing by the 

County and that are specifically identified in the County's written 

approval as Qualified Capital fmprovements. 

B.	 Approva'[ Process fur Non-Elective and Elective Capital, fmprovemerits: 
,	 , 

I.	 Lessee must obtain the prior written consent ofthe County fur aU, 

capital improvements. Lessee must submit to the County complete 
;. ," ~.	 . 

plans, draw~gs, and specifications at least 45 days prior to beginning 

wor£ 'Less~e's submittal must be ofsufficient detail and content to 

penni! the County to fully evaluate Lessee's proposed project. Tn the 
' .	 .t' " . • 

event the proposed capita1 iml?rovements are Elective Capital 

fmprovements;two copies ofthe submission must be sent by. Lessee to 

the Co~ty. The County must coordinate review with MCPS ofany , 

proposed improvement that may affect the future educational use 'ofilie 

Leased Premises. The County will respond in writiog to Lessee's 

submission within 45 days ofilie receipt ofall required documentation. 
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operating, maintenance, or repair expenses, or any orher costs except 

the actual costs du-ectly related to the design and construction and/or 

installation ofcapital improvements, which costs must be fully 

documented by Lessee. 

3.	 Capital improvements completed by Lessee without the prior written 

approval ofthe County will not receive rent credit. 

4.	 The County bas the right to audit all construction or other costs for 

WIDcb. Lessee requests rent credits. 

5.	 The County has the right to inspect all \York and materials before, 

during, and afier consUuction. 

6.	 Iii the event the work performed is not in compliance with the plans and 

specifications previously approved by the County, Lessee will 

immediately undertaJce any necessary corrections at Lessee's sole risk 

and expense. The costs'ofsuch corrective measures are not eligible for 

reimbursement. IfLessee fuils to take corrective actions within a 

reasonable time upon written notification in compliance with Article 17 

of this Lease! Lessee's right to rent credits fur that capital project will 

be terminated, Ifnecessary in the sole reasonable judgement of the 

County, the County may perfo'rm the corrective action and charge 

Lessee the cost ofthat corrective action as additional rent hereunder. 

7. Rent credits for Elective Capital fmprovements will be made only to 
, . . 

the 1egree that said improvements are determined, at the sole 

determination ofthe' County, to be ofvaiue to the County and/or 

MCPS. 

8.	 Future rent credits may be fOrfuited, at the County's option, ifLessee 

defaultS and fuils to cure as permitted in Article 17, on any term or 

condition oftrus Lease. 

9.	 Only improveme,nts apJ.>roved and completed after the effective date of 

, Executive Regulation 4-99AM (June 5, 2001) will be eligible for rent 
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4.'	 Capital improvements performed by Lessee without the prior written 

approval of the COUIily will not receive reimbursement. 

5.	 In the, event the workperfurmed is not in compliance with the plans 

and specifications previously approved by the County, Lessee will, 

upon written notification to compliance with Article 17 oftltis Lease, 

immediately undertake any necessary corrections at Lessee's sale risk 

and expense. Corrective measures are not eligible for reimbursement 

by the County. In the event Lessee fails to take the corrective action as 

requested in writtog by the County, Lessee will forfeit its rigbt to rent 

credits or'reimbursement. 

6.	 The County will not reimburse Lessee for any Qualified Capital 

Improvements to the event Lessee vacates the premises before the end 

ofthe leaseterm, whether volunbmty or ilUrsU'!l1t to legal action for 

breach ofthis Lease. 

7.	 Lessee shall not be entitled to reimbursement in the event ofdefault by 

Lessee ofany ofthe terms and 'conditions ofthis Lease Agreement, 

subject to noiification under Article 17 of this Lease. 

8.	 ,Lessee wilJ'not be entitled to reimbursement for any finance charges, , 

fees, adminiStrative costs, bonds, pennit fees, insurance, operating, 

maintenance or repair expei:tses, or any other costs not directly 

attrlbutab'le to the actliJI co'nstrnctioruind/or installation ofapproved 

capital improvements. 

9.	 Lessee will not be entitled to reimbursement for Elective Capital 

, Improvements, unle~s the iinprove'fuents are, at the sole discretion of 

the' County, determined to be Qualified Elective Capital Improvements. 

10.	 No reimbursement wiil be granted for any improvement to the extent 

that the improvement was paid fur by a grant, loan, bond or other 

financial assistance from the Montgomery County Government or any 

other govimurient or public agency. 
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Lease shall become property of the County. The County shall dispose ofany such property in the 

manner it deems appropriate. 

12. CONDWON OF PREMISES; Lessee accepts the Leased Premises in "as is" conditioll, 

and Lessee agrees to maintain the Leased Premises, including all improvements therein, in good 

condition and state ofrepair throughout the term oftWs Lease and any extension thereof. For purposes 

ofmaintenance and upkeep, the Leased Premises shall include the building, walkways, parking lot, 

driveway, play areas and all other grounds that are part ofthe Leased Premises. Lessee agrees to keep 

the Leased Premises clean and neat in appearance at aU times, and to keep grass trimmed, trees treated 

and shrubbery pruned as necessary to maintain them in good condition a1id appearance. Lessee agrees 

·to make repairs as necessary fur the'safe use ofthe Leased Premises, including changes necessary to 

comply with law, including, but not limited to changes, ifrequired, to comply with the Americans With 

Disabilities Act [42 U.S.C. 12101J, et. seq. 

13.	 LIABILITY, PROPERTY DAMAGE AND FIRE INSURANCE: 
. ., . . .. ". 

A.	 Lessee agrees to obtain and maintain, during the full teun of this Lease, and any,	 . " . 
extension thereof; a policy ofgeneral liability insurance with a minimum limit . .	 . 
ofliability ofS1,OOO,000 (one million dollars) fOt" bodily injury and property . .	 : :,' ~ 

damage including fire legal liability issued by an insurance company licensed in . .' . "\ . . 
the State ofMarylllJld and acceptab!e to the County. 

B,	 Lessee agr~s to obtain and maintain; during the term oCthe Lease, .and any 
~ '. .{	 ; 

extension thereof; a po licy"ofworkers compenSation and'employers liilbility 
. .	 :: . • . '~. . 1 .. ' . . . :', \' .. ~ '. I' 

coverage in the amount ofS1 00,000 (each person) for bodily injury by accident 

~t" by disease and $50~,OOO fur bodri; injury by accident or b; dise~e (P~iic;' 
liIp.its).. 

C.	 Lessee agrees to obtain and maintain, during the term ofthe Lease, an All Risk 

Property policy covering 100% ofthe content ofthe Leased Premises. 
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or related to Lessee's use or possession ofthe premises, including play fields and play areas, from any
 

breach of this Lease by Lessee, or from any claim, action, damage,liability or expense occasioned
 

wholly or in part by any act or omission ofLessee, its agents, contractors, guests or employees, except
 

such negligence as may be occasioned by the acts or omissiollS of the County, the County's employees,
 

agents and contractors, including the County's and community's use as outlined in Articles 6 and 7 

above. Lessee further specifically agrees to hold the County harmless and pay for the defense ofthe , .	 ..~ 

County from any claim ofliability made in connection witli any construction or installation of 

equipment within the Leased Premises, notwithstanding that any such construction or equipment may 
.	 , 

or may not be deemed to be a part ofthe Leased Premises hereinabove descnoed. 

15.	 RESPONSIBILITIES OF LESSEE: Lessee covenants and agrees as follows: 

A.	 Lessee shall not strip, overload, damage or deuce the Leased Premises, 

hallways, stairways or other approaches thereto or. the fixtures therein or used 

therewith. nor suffer or pennit any waste in or upon said Leased Premises. 

, 
B.	 Lessee shall not keep gasoline or other flammable material or any explosive

v	 ' 

within the Leased Premises which will incre~e"the rate ~ftire insurance on ilie 

Leased Premises beYond the ordinary risk established for the type ofoperations 

des<;no;d in Article 3 hereof.' Any such increase' ~ the insurance rate due to 

the above, or due to L~ssee's special operations 'within the Leased Premises, 
. . '" . 

shall be borne by Lessee. Lessee shall not willfully do any act or thing in or 

about the Leased Pre~ise~ which, ma~ make void or voidable any insurance on 

the Leased Pre~ises, and Lessee airees to confOml to all reasonable rules and 

regulations established from, anie to t1IDe by the County, the Maryland 

'Insurance Rating Bureall, or any other authority having jurisdiction over such 

matters. 

C.	 Lessee shall not'use or allow to be used the Leased Premises or any part thereof 

for any illegal, unlawful or improper purpose or for any activity which will 

constitute a nuisance to adjacent properties or the adjacent neighborhood: 
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B.	 Nothing contau,ed hereinabove shall be construed to preclude Lessee from 

claiming, proving and receiving, in a separate claim filed by Lessee against the 

authority exercising the power ofeminent domain, such sums to which dIe 

Lessee may be entitled as compensation, provided that such a separate claim 

does not interfere with or reduce the County's award. 

C.	 The County or Lessee may teaninate this Lease upon exercise ofeminent 

domain by a condemning authority that renders the Leased Premises unfitfor 

the use and purpose set forth in Article 3 herein. 

19:	 ASSIGNMENT AND SUBLEASlNG: 

A. Lessee will nlit assign or Sublease any part ofthe Leased Prem1ses without the 
.	 ". . '-, 

County's 'eXpr~s Written consent. The County's written consent shall be 

obtaiped in tlje tbUowing manner: 

I.	 Lessee will sub;nit to the County ~ copy ofthe propose~ sublease, a 

description of.the activities and uses proposed by sublessee, proofof 
,	 , 

the sUblessee'S ability to pay rent, adequately maintain its prem1ses and 

otherwise comply with all terms and conditions ofthis Lease, and any 

other irifonnation pertin~~ t~ ;A~' prop~s~d"sublessee's use and 

occupancy as may be requested by the County. ' 
. .' . 

2.'	 The CoUnty will provide copies ofilie above infuanation to the 

Montgomery County CoUncil, the Montgomery'County Planning Board 

and MCPS an~ will ;~U~it and c~nSid~r tli;ir'comments on the 

proposed sublease. 

3.	 The County will make a decision on the pr~posa! and will respond in . .' . : 
writing to the Lessee not later than thirty (30) days after receipt ofall 

information required by Article 19A(l) hereinabove, or any additional 

information that may be otherwise requested by the County. 

44 



..
 

restrictions that have been imposed by the Montgomery County 

Council on the use ofthe premises, and to all ofthe tenus and 

conditions ofthis Lease. 

6.	 In the event the CountY determines that Lessee is receiving rental 

payments from sublessee in excess ofthe costs permitted herein, 

Lessee shall pay all ofthe rents received over and above the allowable 

costs to the County, as additional rent. 

C.	 The provisions ofparagraph 19(B) Ito tlie contrary notwilhstanding, Lessee 

and the County agree that tfte Leased Premises will be used by a consortium of 

users totaling nearly 100% ofthe Leased Premises. The sublessees in the 

cOnsortium were approved b}'aU reviewing parties, including County Counci~ 

the City ofRockviUe and the County Executive, during the County's Closed 

School reuse review process.: The County Counci~ the City ofRockville, and 

, the County Executive agreed iliat these sublessees provide valuable services to 

at-risk populations and it is in the beSt' interests ofthe County to house them in 

thi: Leased Premises. Any future subles$ees must be approved by the County 

as required in this Article 19, and the Regulation. 

20:	 ACCESS:, Lessee shall allow the County and the County's employees or agents to have 

access to said Leased PremiSes at au reasonable times and after reasonable notice, during nonnal
 

,wo~king hours for the pUfpose ofirispection, or, at any titiie in the event offire or other property
 

damage; or for the pllri\ose ofperforming any work' required to lie perfunned by the County, or which
 

the County'consiilets necessary or des&able, or for any oilier purpose pursuant to the reasonable
 

protectilin ofthe [eased Premises,: Lessee shall not alter or change the exterior loc~ installed on the
 

premiSes, and in theeveritohn approved change, shall provide the Countywith keys to the facility,
 

said keys to be used by the County to obtain access to the facility in emergency situations. 

21. SURRENDER OF POSSESSION: Lessee covenants, at the expiration or other 

termination of this Lease, to remove all goods and effects from the Leased Premises not the property of 
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25. COMPLIANCE WITH LAWS: nis understood, agreed and covenanted by and 

between the Parties that Lessee, at Lessee's expense, will promptly comply with, observe and perform 

aU of the requirements ofaU ofthe statutes, ordinances, rules, orders and regulations now in effect or 

hereafter promulgated whether required by the Federal Governmen~ State ofMaryJand, Montgomery 

County, or any local government with jurisdiction ov~r the Leased Premises. 

26. BENEFIT AND BURDEN: The provisions ofthis Lease shall be binding upon, and 

shall inure to the. benefit ofthe Parties and each oftheir respective successors, assigns or 

representatives. 

27. nrSPUfES: The County and Lessee agree that any dispute concerning a question of 

fuct arising under this Lease which is not resolv~d by agreement ofthe Parties shall be decided by the 

ChiefAdministrativ? Officer ofMontgomery County, or his designee, who shall notitY the Parties in 

writing of the determination made. The Lessee and the County shall be afforded an opportunity to be 
" " . 

heard and offer e~idence in support of their" respective positions. Pending final decision ora dispute 

hereunder, Lessee and the County shall proceed diligently with the perforU;.ance ofall provisions tinder 

this Lease Agreement The decision ofthe ChiefAdministrative Officer or his designee shall be final 

and conciusive.This Article 28 does not preclude consideration ofquestions"ofIilw by a court of 

competentjurisdiction in connection with the aforesaid decisions. 

28. WAIVER: No waiver ofany breach ofany covenant, condition or agreement herein 

contained shall operate as a waiver of the covenant, condftion or agreement itselfor nfany subsequent 

breach thereof. 

29. NON-DrSCRlMINATION: Lessee agrees to comply with the n<;n-discrimination in 

employment po~cies in County contracts as required by Section 27-19 ofthe Montgomery County 

Code 1994, as amended, as well as all other applicable state and f~deraI laws and regulati~ns regarding 

employment discrimin~tion. The Lessee assures the County that in accordance with applicable Jaw; it 

does not, and agrees that it will not discriminate in any manner on the basis ofage, color, creed, 

national origin, race, religious beliet; sexual preference or disability. 

48 



.'
 

injuries or personal and real property damage as a result ofany hazardous substance being brought on 

the premises by the Lessee, its agents, contractors, employees or guests.. 

35. MAILING NOTICES: All notices required or desired to be given hereunder hy either" 

party .to the other shall he given by certified or registered mail and shall be deemed to be effective when 

received or refused by the addressee. Notices to the respective parties shall be addressed as follows: 

LESSEE:" 

cm Centers me. 
[050 I New Hampshire Avenue 
Silver Spring, MD 20903-1197 

36. JNbEMNITY BOND: Upon the request ~fib.e County, concurrent with the eff~tive 

dateofthe LeaSe or at any time during'the term oftliis Lease, Lessee agrees to obtain and maintain ail 

execllted miScelianeollS inde~ity bond in the amount of the annwil ~ht for the ctID-ent leaSe" year to 

remain in full furce and etrect throughout the re~aincler oftile lease term, as security f~rthe fuithful 

performance ofa!! the tenus and conditions ofthis Lease. The County shall have the right, but not the 

obligation, to request such a bond from tile Lessee. The County, in its sole discretion, may accept an 

appropriate submtute surety. Lessee shall, withiit mteen (15) days from the date oftll6 fequest by the 

County, deliver to the County the said surety, evidencing the co~erage hereinabove stated. Failure to 

deliver the hond or surety as reqllired is considered hy tI1e CountY to he a material breach ofthis Lease. 

37. INDEMNlFICAnON BY COUNTY: Notwithstanding anything in this Lease to the 

contrary, any indemnification given by the County is s~bject to the liahility and damage caps stated in 

the Local Government Tort Claims Act Md. cts. & Iud. Proc. Code Ann. §§5-301, et seq., as 
" " . 

amended from time to dine. This indemnification is not intended to be a waiver ofgovernmental 
" ." 

immunity hy the County, and is not intended to create any rights or causes ofaction in third Parties. 

The County shall not he liable for damages or injnry occasioned hy the acts or omissions ofLessee or 

its agents, or fuilure to comply with its obligations under this Lease. 
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,lN WITNESS WHEREOF, the Parties have caused this agreement to be properly executed. 

WITNESS:
 

WITNESS: 

By: 

, 

APPROVED AS TO FORM & LEGALITY 
OFFICE OF THE COUNTY ATTORNEY 

By: 

Date: ' d,I~ {9-f)J 3 

LESSEE:
 
CHI, lNC.
 

By:
'--==~------

Date: (-c)'1-0 3 

THE COUNTY:
 
MONTGOMERY COUNTY, MARYLAND
 

BY:'----I-.!?Y3'=---il'c.:::..,.-:~~=--='~ 
OO(JGUS l\L DUNCAN 

Title:, _ 

COUNlY E::<:£C1.1TIVe 

Date: ?:!--'t'-'''lu..:lo=-",,'-­ _ 

J. RONALD SMlTIl, CHIEF' 

FACIUI1ES S£RVIC£S SECTION'. 
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RIGHT OF RECOVERY 

THIS NOTICE OF RIGHT OF RECOVERY ("Notice"), is made this IvA 
day of 

-:--:---nJ.ZA"-«","","'V-c--=--c" 200L by Montgomery County, Maryland (the "Declarant"), for 
the bene of the Bo I'd ofPublic Works ofthe State ofMaryland (the "BPW"). 

WHEREAS, the Declarant is the owner of a fee simple interest in a parcel of land located 
in Montgomery County, Maryland, more fully described on Exhibit A attached hereto and made 
a part hereof(the "Land"), which Land was conveyed to the Declarant by a deed dated August 
15, 1990, from the Board ofEducation of Montgomery County, Maryland, which deed is 
recorded among the Land Records ofMontgomery County in Libel' 9453, folio 615; and 

WHEREAS, on July 3, 2002, the BPW approved a grant of funds (the "Grant") to the 
Declarant to assist the Declarant in acquiring, designing, constructing, renovating and equipping 
a facility (hereinafter sometimes referred to as the "Project") to be located on a portion ofthe 
Land (hereinafter, the Land and improvements thereon being referred to as the "Propelty"); and 

WHEREAS, it is anticipated that the BPW may approve additional grants to the 
Declarant for the Project; and 

WHEREAS, approval by the BPW ofsuch Grants is conditioned upon (i) the State of 
Maryland's right to recover, under certain circumstances, certain sums in accordance with the 
laws ofthe State ofMaryland, and (ii) the recordation among the Land Records ofMontgomery 
County ofthis Notice ofRight ofRecovery. 

NOW, THEREFORE, the Declarant hereby declares as follows: 

I. In the event of failure to complete a Project or failure to commence operation of a 
facility, the State may recover from the recipient of the funds disbursed for the Project or facility 
or the owner ofthe Property an amount equal to the amount ofState funds disbursed for the 
Project, together with all costs and reasonable attorneys' fees incurred by the State in the 
recovery proceedings. 

2. If, within 30 years after completion of a Project or facility with respect to which 
funds have been paid under Subtitle 6 ofTitle 24 ofthe Health·General Article ofthe Annotated 
Code of Maryland (the "Subtitle"), the Propelty is sold or transferred to any person, agency or 
organization that would not quality as an applicant under said Subtitle, or that is not approved as 
a transferee by the Board ofPublic Works, or if, within the same period, the improvements cease 
to be a "facility" as defined in said Subtitle, then the State shall be entitled to recover Ii-om either 
the owner, transferor or transferee, an amount bearing the same ratio to the then current fair 
market value ofso much ofthe Property as constituted an approved project as the amount of the 
State participation bore to the total eligible cost ofthe approved project, together with all costs 
and reasonable attorneys' fees incurred by the State in the recovery proceedings. 



3. The foregoing shall be binding upon the Declarant, its successors and assigns, and 
shall run with, bind, burden and benefit the Land. 

4. The recording of this notice among the Land Records ofMontgomery County 
shall constitute notice to any potential transferee, potential creditor, or other interested palty of 
the possibility that the State may obtain a lien under said Subtitle. 

5. The above recitals are hereby incorporated herein and made a part hereof. 

AS WITNESS the hand and seal of CHI Centers, Inc., by its duly authorized officers and 
witnessed by its Secretary. 

ATTEST: CHI Centers, Inc. 

By: (SEAL)~C~ 
Alan Lovell, ChiefExecutive Officer 

STATE OF MARYLAND, COUNTY OF .k1ma,-~ , TO WIT: 

I HEREBY CERTIFY, that on this Ir(J a'ltday of 
;<tSeJrp
W~ 

before me, the undersigned, a Notary Public ofthe State 0 aryland, ersonally appeared Alan 
Lovell, ChiefExecutive Officer of CHI Centers, Inc., a Maryland corporation, and on behalfof 
said entity did acknowledge that he, being authorized so to do, executed the foregoing instrument 
for the purposes therein contained as the act ofsaid body corporate. 

WITNESS my hand and Notarial Seal. 

NotalY Public 

ElaIne LOll Vaffe 
NolatY Public State of Maryland 

My Commission Expires: My Commission Expires July 1, 2001 
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AS WITNESS the hand and seal of Montgomery County, Maryland, by its duly 
authorized County Executive: 

ATTEST:
 
Timothy L. 
Department 0 inance 

STATE OF MARYLAND, COUNTY OF (MAl \&t>V\\l?V'J , TO WIT: 

I HEREBY CERTIFY, that on this I L\ ~ day of r..t\:?"u ~ ,2006, 
before me, the undersigned, a Notary Public of the State of Maryland, personally appeared 
Timothy L. Firestine, Director of Finance for Montgomery County, Maryland, and on behalf of 
said entity did acknowledge that he, being authorized so to do, executed the foregoing instrument 
for the purposes therein contained as the act of said body corporate. 

WITNESS my hand and Notarial Seal. 

·rll;;~r~ ~
 
Ndtary Public 

My Commission Expires: 11111 UJO'l 

THIS IS TO CERTIFY that the within instrument was prepared by or under the supervision of 
the undersigned Maryland attorney or by a party to this instrument. 

r stine, Director 

Scott R. Foncannon, Esquire 
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