EBefore the
Commigssion on Common Ownarship Communities

In the Matter of

Laytonia Homeowners Assocliation
c/o Metropolis

4307 Gallatin Street
Hyvattsville, MD 20781,

Complainants,

Case No. 341-G
September 12, 15%7

Ve

Mz. Maria Malone
18036 Driftwood Court
Gaithersborg, MD 206879,
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Respondent,

DECISION AND ORDER

The above-entitled case, having come before the Commission on
Common Ownership Communities for Montgomery County, Marviand,
pursuant to Sections 10B-5(1i), 1l0B-%9{a}, 10B-1GC, 1l0B-ll{e), 10B-12,
and 10B-13 of the Montgomery County Code, 19%4, as amended, and the
Commission, having considered the testimony and evidence of record,
finds, determines and orders, as follows:

Background

The Iaytoniz Hemeowners' Aszsociation Board of Directors
{Complainant or Beard) filed a camplaint with the Office of Common
Ownership Communities dated May 31, 1996, against Ms. Maria Malone
{Respondent) for constructing a fence of a design different from
the design for which she had submitted a request for approval. The
Beard requested that the Commission order removal of the fence.

Mz, Malone responded te the Office cof Common Cwnership
Communities on June 193, 1%%6, denying the allegations in the
Board's complaint.

After determining that all procedures and remedies available
in the Association's documents had been exhausted and that ths
dispute was not suaceptible to rescolution through mediation, this
case was presented to the Commission on Common Ownership
Communitiss on May 7, 1%87. The Commission voted to accept
jurisdiction of the complaint pursuant to Sectien 10B-11{f) of the
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Montgomary County Code, 1984, as amended. The matter was initially
scheduled for pubklic hearing on June 18, 1987, and rescheduled to
July 30, 19%7, at the regquast of the Beard.

Ms. Malone was first notified by mail on June 5, 1987, that
the hearing was rescheduled to July 30, 12%7. She waz sent ancther
notice on June 25, 1997, informing her of the July 320 hearing date.
She was notified of the hearing date a third time by Summonsa, which
was malled on July 15, 1537. :

Ms. Malone responded to the Commission con Common Cwnership
Communities by letter dated July 13, 1897, which was received on
July 23, 1997. In that letter, she acknowledged receipt of the
notice of the rescheduled hearing date, but =ztated that she could
not attend. She included a statement of facts in the letter,
asking that they be presented to the panel on July 30. This letter
was distributed to the panel and the Complainant, and was included
as a supplement to the Commission’s Exhibit #1. The staff to the
Commission attempted to contact Ms. Malene both by phone and by
letter, dated July 24, 1937, after receipt of this correzpeondence.

Despite repeated attempts teo reach Ms, Malene in order to try
tn resghedule the hearing at a time which would ke convenisnt for
her, she did not contact the 0ffice of Common Ownership Communities
prior to the hearing. In light of the fact that Ms. Malone did not
request that the hearing be rescheduled and did not respond to the
staff's attempts to find ocut whether she would be available for a
rescheduled date, the Panel decided to go forward with the hearing
to determine whether z decision could be reached based on the facts
available. Mr. Al Kablitzi attended the hearing to represent Ms,
Malone's interests. He stated that he had no personal knowledge of
the factz of the dispute.

Findings of Fact

Based on the testimony and evidence of record, the Panel makes
the fellowing findings:

1. Maria E. Maleone is the owner of 18036 Driftwooed Court,
Gaithersburg, Maryland 2087%, a detached house located in the
Laytonia Homeowners' Assog¢iation.

2. Metropolis, the management company serving the Laytonia
Homaowners' Bsscociation and representing the Board and the
community at the hearing, submitted a copy of the plat drawing from
their files showing Ms. Malone's property (Commission Exhibkit 1,
page 69} showing a line of "x"z part way arcund the perimeter with
annotations: "Fence will be 3 rail split rail 50 in high with wire
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on outsgide; materials Black Locust post Hemlock rails Zx4 welded
wire; Fence will be installed 16'6" from curb”. It shows a stamp
indicating that it was received at Metropelis on July 6, 1595,

3. Metropeclis alsc submitted a copy of a letter dated August
14, 1995, to Michael W. DuPont forwarding the plat submitted by Ms,
Malone for the consideratich o¢f the Architectural Control
Committas,

1, After the Commission’s hearing on July 30, 19%7, in
response to the panel’s request for a copy of the Architectural
Contrel Committee application form which was being used at the time
Ms. Malene submitted her reguest for approval of a fence,
Metropolis submitted 2 copy of an application form to make exterior
additions, change or alteration in the Laytonla community.

E. The Declaration of Covenants, Conditions and Restrictions
for the lLaytonia Homeowners' Assoclation, which was recorded with
the land records for Montgomery County on December 12, 1969, at
Article V, "Architectural Ceontrol™ savys:

No building, fence, wall or other structure shall he
commenced, erected or maintained upon the Properties, nor
shall any extericr addition to or change or alteratiaon
thersin be made until the plans and specifications
showing the nature, kind, shape, height, materials, and
location of the same shall have been submitted to and
approved in writing as to harmony of external design and
location of the same shall have besen submitted to and
approved in writing as to harmony of external design and
location 1in relatioen to surrcunding structures and
topegraphy by the Board of Directoxs of the Asscciation,
or by an architectural committee composed of three (3} or
more representatives appointed by the Board. In the
event said Beoard, or its designated committee, falls to
approve or disapprove such design and lecation within
thirty {30) days after said plans and specifications have
been submitted to it, approval will not be reguired and
this Article will be deemad to have been fully complied
with.

6., A letter dated October 23, 1985, was zent to Ms. Malone on
behalf of the Board by Metreopolis indicating that the fence she had
installed was not the same as that described in the application she
had =submitted. Ms. Malone was invited to a meeting to discuss
whether the fence she had installed should be permitted.

7. A letter dated Wovember 15, 18%5, waz =zent to Ms. Malone
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on behalf ¢f the Board by Metropeolis indicating that there had bsen
no response freom her to the letter dated Qctober 23, and thus the
Board had scheduled 2 hearing on December 4, 19%%5, regarding the
fence she had constructed.

8. By letter dated January 14, 1997, addressed to the Office
of Consumer Affairs on behalf of the Laytonia Homeowners'
Association, Metrepolis reported that Ms. Malone did not respond to
either of the letters described akbove. That letter also confirmed
that Ms. Maleona's original applicaticn for appreval to construct a
fence was approved by default but reiterates that the installed
fence is not the design included in that application.

89, The Beard was represented by Mr, Martin Lobb, President of
Metropolis, arid Ms. Smita Pal, an employee of Metropolis, at the
hearing. Plictures of Ms. Malone's fence are in Commission Exhibit
1l at page 71 and the fence was described as "plank to plank" with
top and bottom boards, and exceeding six feet in height. This is
not the design of the fence submitted in Ms. Malcone's application
which the management company conceded was approved by default,

10. The management company representatives testified on behalf
¢f the community that the design of the fence ceonstructed by Ms.
Malene is not in accordance the design of the fences approved for
construction nor with thoese constructed in the community.

Coneclusicns of Law

The Commission concludesn, based on a preponderance of the
evidence, including testimony and decuments admitted into ewvidence,
and after full and fair consideration ¢of the evidence of record,
that:

1. Tne fence Ms. Malone constructed is not of the design
which has been conceded to have been approved by default.

2. The evidence in the record does not support a cenclusicn
that the design of the fence Ms., Malone actually constructed has
been approved by acticon or default in accordance with Article V of
the Covenants of the Laytoniaz Homeowners' Asscciation.

CORDER

In view of the foregoing, based on the evidence of record, for
the reasons set forth above, the Commission finds and orders:

Me. Malone's fence iz unauthorized and must be removed within
forty-five (45) days of this Order or such longer pericd as may be
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agreed to by the Laytonia Heomeowners' Association Roard of
Directors.

The foregoing was concurred in by panel members Krampf, FPrice
and Stevens.

Any party aggrieved by the action of the Commission may file
an administrative appeal to the Circuit Court of Montgomery County,
Maryland, within thirty (30) days from the date of this Order,
pursuant teo the Maryland Rules of Procedure governing
administrative appeals. '

]
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Dinah Stevens, ? nei Chairwoman
Commission on Common Ownership
Communities




