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CHAPTER 1
INTRODUCTION and SUMMARY FINDINGS AND RECOMMENDATIONS

A. Description of Project

In August 2003, then Council President Michael Subin directed Council Staff to
conduct a comprehensive review of the County’s Moderately Priced Dwelling Unit
(MPDU) program. County land use patterns and housing market conditions have
changed significantly since the County Council adopted the MPDU program in 1973.
These changes affect how well the MPDU program may continue to achieve its
fundamental goal of providing new affordable housing throughout all areas of the
County. While the MPDU program is recognized as the preeminent program of its type,
the program faces new challenges as the characteristics of the County evolve.
Councilmember Subin asked Council Staff to examine the policies and procedures of the
MPDU program and answer the following question: How would the MPDU law be
different if it were written today rather than 30 years ago? This report analyzes various
elements of the MPDU program and recommends modifications to strengthen the
program for the decades ahead.

B. Project Methods and Scope

Council Staff examined the MPDU law and the regulations which implement the
program as well as related housing, planning, and economic development policies and
programs. Staff also reviewed the parts of the County’s zoning law (hereafter referred to
as the “Zoning Ordinance’) which address MPDU requirements.

The analysis in this report relies heavily on data provided by the Department of
Housing and Community Affairs (DHCA, the department that implements the MPDU
program) and the Research and Technology Center of the Maryland-National Capital
Park and Planning Commission (M-NCPPC). Staff spoke with program managers in
other communities and interviewed experts in the fields of housing and real estate
economics. Staff held a series of focus groups to learn about the interests and concerns
of DHCA, planners, civic representatives, housing advocates, developers, and non-profit
housing providers. In addition, Staff conducted a literature search and reviewed relevant
case law.

Using the information collected from these sources for each element of the
program, Council Staff developed a series of policy alternatives and recommends one or
more options to strengthen the MPDU program. A summary of Staff recommendations
appears at the end of this chapter. Detailed recommendations appear at the end of
Chapters 5 through 14.

Staff found that the MPDU program affects and is affected by many other policies
and programs. Undoubtedly, discussion of the MPDU program will expand to include
related housing, planning, and development issues. To retain the focus of our analysis
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and recommendations, however, the scope of this report is limited to the MPDU program
and associated policies that directly influence the program.

C. Summary of Findings and Recommendations

The County’s MPDU program is a national model. The program has successfully
dispersed affordable housing throughout the County. During the 30 years since its
inception, the MPDU program has produced more than 11,000 affordable units, far more
than any other community in the country. Moreover, the County MPDU program serves
households at a lower percentage of area median income than served in most other
communities.

As in 1973, County residents and businesses today recognize that providing
adequate and affordable housing for all elements of the County’s workforce is essential to
the social and economic well-being of the County. Nonetheless, the MPDU program
faces many emerging challenges. MPDU production is directly linked to the rate and
location of development. As the County approaches build out, new MPDU production
will decrease steadily. The future rate of MPDU production is unlikely to be sufficient to
replace previously built MPDUs that become market rate units after their price and rent
controls expire.

The MPDU program was designed when County land development was
predominantly suburban in nature. Implementation of the MPDU program in non-
suburban settings gives rise to economic and land use challenges uniquely identified with
more urban or rural environments.

To address these challenges, Council Staff adopted the following principles that
shaped our specific recommendations to strengthen the program for the future.

1. The success of the MPDU program depends on creating an environment where
the private sector can integrate affordable housing into market rate development
without economic hardship. The program must continue to achieve a balance
among the number of MPDUs required, density bonuses, flexible development
standards, and sales and rental pricing.

2. Achieving geographic dispersion of affordable housing must remain an overriding
objective of the program. To this end, the County should promote production of
MPDUs in areas where land use or economic constraints may make program
implementation more difficult.

3. As the County approaches build-out, the stock of MPDUs could diminish
significantly. Action must be taken to identify new sources for MPDUs and to
retain the supply of MPDUs for longer periods.

A summary of major findings and recommendations of each chapter of this report
appears on the following pages.
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PROGRAM ELIGIBILITY (Chapter 5)

Major Findings:

DHCA traditionally allows households with incomes up to 65 percent of the area
median to participate in the MPDU program.

A household at 65 percent of area median income likely would not qualify to buy any

home in the County, with the possible exception of a few townhouses that sell well
below the median price.

A household earning as little as 60 percent of median income is likely to be able to
afford the average rent for a two-bedroom apartment in the County.

Major Recommendations:

The Council should modify the law to allow separate income eligibility limits for
rental and sale MPDUs.

The County should reduce income eligibility limit to 60 percent of area median
income for garden apartments.

The County should retain the income limit at 65 percent of area median income for
sale units until the gap between the size of the applicant pool and the number of

MPDU s offered for sale decreases but should consider raising the eligibility standard
if the gap decreases.

DHCA should annually update the income limits.

SALE CONTROL PERIOD (Chapter 6)

Major Findings:

As the County moves closer to buildout, MPDU production necessarily will decline
as the rate of overall development slows.

Expiration of sale price controls results in a significant increase in sale prices.
Nonetheless, post-control MPDUSs remain more affordable than similar units initially
sold at market rates.

The County’s MPDU program has the shortest sale control period of any major
inclusionary zoning program in the country.

Major Recommendations:

The County should extend the sale control period to 99 years and simultaneously
create an equity trust fund to help MPDU owners build wealth from the increased
value of their home. This combination would preserve MPDUs at controlled prices
while giving MPDU owners the opportunity to profit from the sale of their property.
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RENTAL CONTROL PERIOD (Chapter 7)

Major Findings:

The County experienced a precipitous decline in the supply of rental MPDUs during
the 1990s, as more than 2,000 MPDUs had their (then ten-year) rent controls expire.
Few of the expired MPDUs were replaced as production of new rental MPDUs
slowed dramatically.

As aresult of the 1989 amendment that extended the rental control period to 20 years,
the entire existing supply of rental MPDUs will remain under rent controls until 2009.
After that, the County will begin to lose units in the current MPDU inventory.

Development loans typically have terms under five years and rarely, if ever, exceed
20 years. The decision to invest in a development is almost always predicated on rate
of return calculations for a period significantly shorter than the 20-year MPDU rent
control period. Extending the control period should have little impact on initial
investment decisions.

The County MPDU program has among the shortest rent control periods of any
inclusionary zoning program in the country.

Major Recommendations:

The County should extend the control period to 99 years for new rental MPDUs and
should provide low interest loans for rehabilitation of older MPDUs.

ZONES SUBJECT to the MPDU REQUIREMENT (Chapter 8)

Major Findings:

MPDU requirements, density bonus provisions, and optional method development
standards do not apply in large lot residential zones.

The County’s Comprehensive Water Supply and Sewerage System Plan designates
the RE-2 zone and non-clustered areas in the RE-1 zone as intended for individual
septic systems. The Plan finds public sewer service appropriate for low density zones
where the local master plan recommends clustered development.

Applying the MPDU requirement to large lot zones would disperse affordable
housing to new geographic areas of the County. However, by virtue of their low
densities, large lot zones would only produce a modest number of new MPDUs and
may offer unique challenges in achieving compatibility with surrounding
development.

Major Recommendations:

The Council should apply the MPDU requirement to properties in the RE-1, RE-2C,
and RNC zones that are recommended for sewer service in a master plan and develop
under a cluster option.
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MINIMUM SUBDIVISION SIZE (Chapter 9)

Major Findings:

The Zoning Ordinance includes MPDU development standards that provide more
flexibility and options than are generally permitted under the base zone. Single
family subdivisions of all sizes can take advantage of these standards.

In most single family subdivisions, the MPDU requirement is fulfilled by
constructing townhouses.

If the minimum subdivision size had been reduced to 20 units five years ago, between
47 and 56 new MPDUs would have been produced. Had the reduction in subdivision
size also guaranteed a bonus market rate unit, then between zero and 40 new MPDUs
would have been produced over the five year period.

As the County moves closer to build-out, large new single-family subdivisions will
primarily locate in a few areas of the County. Large multi-family developments will
be increasingly concentrated in central business districts and transit centers. In-fill
development likely will become more prevalent than occurs today.

There is no legal or policy requirement to guarantee bonus densities.

Major Recommendations:

The County should reduce the minimum subdivision size to 20 units. In cases where
the limited size of a property may present environmental or neighborhood
compatibility challenges, the Planning Board could reduce or eliminate the MPDU
requirement.

NUMBER OF MPDUs REQUIRED (Chapter 10)

Major Findings:

Since 1989, over half of the approved site plans for developments with MPDUs were

for development with no or extremely minimal density bonuses.

Acreage, physical characteristics, zoning requirements, and land use policies
influence the number of units produced at a given site. A developer may choose not
to seek a density bonus to build a product that better responds to market preferences.

The success of the MPDU program largely is a result of the balance achieved between
the number of MPDUs required and the opportunity for developers to realize a
reasonable profit.

Major Recommendations:

The County should retain both the 12.5 percent minimum MPDU requirement and the
existing bonus density schedule.
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TYPE of UNITS REQUIRED (Chapter 11)

Major Findings:

Demand is high for MPDUs, and units typically are sold or rented soon after a
vacancy occurs.

Approximately 70 to 80 percent of MPDU households include children.
Nearly all single-family market rate units produced in the County include at least
three bedrooms. In multi-family developments, the predominant practice is to build

mostly one- or two-bedroom units.

DHCA has approved buyout agreements that have allowed developers to produce
multi-family MPDUs with fewer bedrooms than the law requires.

Major Recommendations:

Single-family MPDUs should have a minimum of three bedrooms unless market rate
units in the same development have fewer bedrooms.

The County should retain the current standard that multi-family developments include
efficiencies and one-bedroom units that are no greater than the respective proportion
of the market rate units of those sizes.

The County should discontinue the practice of signing buyout agreements that reduce
the number of bedrooms in MPDUs.

MPDUs and the ECONOMICS of HIGH-RISE DEVELOPMENT (Chapter 12)

Major Findings:

MPDU price controls have a greater net impact on high-rise development than on
single family development because the cost of producing a high-rise unit cannot be
adjusted to compensate fully for the reduced rental or sale income associated with an
MPDU.

High-rise development often involves high fixed costs. The economic viability of a
high-rise project is related to the developer’s ability to spread land and construction
costs among the total number of units in the structure.

DHCA has approved buyouts to address the economic challenges facing certain high-
rise developments. Each of these developments was subject to sector plan height

restrictions.

The MPDU law limits buyouts to “exceptional cases” involving developments with
high mandatory fees and does not authorize buyouts for any other purpose.
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Major Recommendations:

The County should address the economic challenges of high-rise development
without resorting to buyouts.

For height restricted high-rise buildings:

- The Planning Board should prepare a Zoning Text Amendment to authorize
unique MPDU development standards.

- The Council should adopt a slightly lower MPDU requirement.

If the Council wishes to consider increasing building heights to accommodate
MPDUs, Staff recommends doing so through the master plan process.

The Council should approve a regulation allowing the maximum rent for high rise
MPDUs to exceed the maximum rent for garden apartments.

The County should allow developers to provide additional affordable housing beyond
what is required by the MPDU law as an offset to some or all amenity requirements.

BUYOUT CONDITIONS (Chapter 13)

Major Findings:

The MPDU law limits buyouts to “exceptional cases” involving developments with
high mandatory fees for bundled services. The MPDU law does not authorize the use
of buyouts for any other purpose.

DHCA'’s policy has been to approve buyout agreements for select projects that, in
DHCA'’s view, would not be built without a reduction in the MPDU requirement.
Given the County’s overall housing shortage, DHCA uses buyouts to try to increase
the supply of all types of housing.

Since 2000, DHCA has approved buyout agreements to accept payment instead of
producing more than 230 MPDUs.

Some homeowner association or condominium fees cover the cost of recreational
facilities that are reserved for the exclusive use of the community residents. The cost
of these services and facilities do not necessarily have to be bundled into an
indivisible package.

DHCA has approved buyouts to assist non-high-rise projects in priority
redevelopment areas. Several tools, other than buyouts, are available to support
development in targeted areas including property tax abatements and grants and loans
from Federal, State, and private sources.
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Major Recommendations:

The County should amend the MPDU law to allow buyouts only for elderly and
special needs housing with costly indivisible service fees. For all other types of
housing, the County should require unbundling of fees so that mandatory fees cover
only the costs of essential common ownership maintenance and upkeep.

The County should rely on incentives other than buyouts to promote development in
priority redevelopment areas.

BUYOUT PAYMENT AMOUNT (Chapter 14)

Major Findings:

The MPDU law requires that buyouts produce “significantly more” units than would
have been built on site. The law does not define the term “significantly more,” nor
does it include any standard for measuring whether a buyout achieves this standard.

DHCA approved eight buyout agreements from 2002 through 2003. In each case, the
developer built some MPDUs on-site and made a payment to the Housing Initiative
Fund for the required MPDUs not built on-site. Most agreements involved high-rise
developments, with payments of $21,000 per unit for each MPDU not built.

Based on current actual market rate and MPDU rents, one buyout approved in 2000
has a present value of about $133,000 per unit.

Buyout payments to the Housing Initiative Funds do not increase the total amount
earmarked for affordable housing.

Major Recommendations:

To the extent buyouts are approved for future projects (other than for senior or special
needs housing), buyout payment amounts should be linked to actual realized
revenues.

For senior and special needs housing, buyout payment amount should equal the full
cost of providing a replacement unit and should not be based on any leveraging of

resources.

The County should set up a separate account for buyout payments that does not
reduce the annual General Fund contribution to the Housing Initiative Fund.
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CHAPTER 2
GENERAL AND RECURRING THEMES

Certain central issues underlie the policy alternatives associated with various parts
of the MPDU law. The themes discussed in this chapter recur in analyzing many policy
trade-offs reviewed throughout this report.

1. The production of MPDUs is tied directly to the rate and location of housing
development. By design, the MPDU program produces affordable housing units as a by-
product of the development of new market rate housing. While certain policies may
affect the production of MPDUs that occurs as a by-product of private development, it is
the existence of private development itself that triggers the MPDU requirement. Thus,
MPDU production is directly linked to the rate and location of development. As
development patterns change in the County, MPDU production will change in a similar
manner.

As the County approaches build out, new housing production is projected to
steadily decrease. Planning staff forecasts that housing growth will slow as developable
land becomes increasingly scarce.

New Housing Production

Household forecast in S5-year intervals

30,000
21,900 23,500
20,000
20,000
15,000
10,000
10,000
0 T .
2005 2010 2015 2020 2025

" Research & Technology Center

Forecast Round 6.3 Revised M-NCPPC, Montgomery Cty.

As aresult of a reduction in overall housing production, MPDU production likely
will decrease proportionally. The future rate of MPDU production is unlikely to be
sufficient to replace previously built MPDUs that become market rate units after their
price controls expire.
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2. Providing “workforce” housing is increasingly viewed as the primary objective
of the MPDU program. When the MPDU law was enacted in 1973, the stated purpose of
the program was to assist certain demographic groups including “young families, retired
and elderly persons, single adults, female heads of households, and minority households.”
At that time, the Council also cited the need to provide housing for government
employees and service personnel to justify creating the MPDU program. In recent
discussions with various stakeholders, housing for moderate-income workers (of all
demographic groups) emerged as the overriding benefit of the program.

3. The legal validity of the MPDU program does not depend on maximizing
developer compensation. Some development attorneys have argued that the County’s
MPDU law would not withstand a constitutional challenge if developers are not
guaranteed bonus densities or equivalent compensation on virtually a 1-to-1 basis for
each MPDU they must include in their subdivisions. This conclusion is not legally
sound. The MPDU program is a valid exercise of the County’s police power to regulate
housing development in the public interest. The issue of regulatory takings does not
come into play because the relevant legislative actions — limits on the prices and rents
that can be charged for some new housing units, and reserving them for eligible buyers
and renters during priority marketing periods — have a substantial nexus to valid
legislative purposes and have not been shown to deprive any developer of all
economically viable use of any property. (Under applicable federal and Maryland
caselaw, a simple reduction in potential revenue does not amount to a regulatory taking.)
More importantly, these legal issues have never ripened, largely because (as the next
paragraph points out) in practice developers have been well compensated for producing
MPDUs through the flexible development standards as well the bonus densities.

4. The provision of flexible development standards as well as density bonuses
preserves the program’s “win-win” character. The County’s MPDU program is widely
cited as a national model because it produces affordable housing at no cost to the public
sector and does not create economic hardship for property owners. Building industry
representatives and academic articles frequently cite the program’s density bonus as the
primary factor in establishing a “win-win” situation in which the private sector willingly
provides affordable housing for the community. The density bonus allows a developer to
create MPDUs without diminishing the number of market rate units that may be built.
Indeed, the bonus often permits the production of additional market rate units.

However, another factor, MPDU development standards, appears to be as
important as density bonuses in maintaining the program’s “win-win” character. The
Zoning Ordinance contains MPDU development standards that provide more flexibility
and options than would be permitted under the base zone without an MPDU requirement.
The following three observations support the conclusion that the MPDU development
standards provide substantial benefits which rival the density bonus in importance.

a) Since 1989, the Planning Board has approved 67 site plans for subdivisions with

MPDUs. More than half of the approved site plans were for subdivisions with no
(or extremely minimal) density bonuses (see chart on page 10 - 2). Developers of
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these projects took advantage of the flexibility provided by the MPDU
development standards to accommodate MPDUs while still producing profitable
market rate units.

b) A study of recent approved site plans that included little or no MPDU density
bonuses reveals that these projects generally achieved actual densities up to 40
percent greater than similarly zoned non-MPDU subdivisions. While many
factors influence achieved density, it appears that the flexibility of the MPDU
development standards allows many subdivisions to accommodate additional
units that might not have been generated under the normal zoning parameters.

¢) Throughout the past two decades, developers of 16 subdivisions that were too
small to be subject to the MPDU law have chosen to voluntarily build MPDUSs
with use of MPDU development standards but without receiving any density
bonus.

5. New challenges have emerged in implementing the MPDU program in urban
and rural areas. The MPDU program was designed when County land development was
predominantly suburban in nature. Throughout the past three decades, the program has
resulted in the creation of more than 11,000 MPDUs, almost all in suburban-scale single
family detached, townhouse, and garden apartment zones. The number of units
produced, as well as the general acceptance of the program, testifies that key elements of
the law — set aside requirements, density bonuses, and flexible development standards —
can be implemented successfully in suburban locations. Recently, issues have emerged
regarding the implementation of the MPDU program in non-suburban settings, such as
central business districts, transit centers, and large lot zones. For example, while the
Zoning Ordinance allows flexibility in lot size, setback, and green space requirements for
MPDU developments in most suburban zones, it includes no similar flexibility for high-
rise residential development. In reviewing policy options, the Council should consider
how well current provisions of the MPDU law apply in more urban and rural areas.

6. The goal of geographically dispersing MPDUs sometimes conflicts with the goal
of maximizing affordable housing production. One of the central goals of the MPDU
program is to disperse affordable housing throughout the County. Much of the public’s
support for the MPDU program stems from its perception that all large new residential
development, regardless of its location, will contain its share of affordable housing.
Because the cost of housing differs by location, the resources needed to produce a single
MPDU in one place may be significantly greater than the cost of a similar unit
constructed elsewhere in the County. For example, the cost of producing one high-rise
MPDU may greatly exceed the cost of an affordable unit in a single family or garden
apartment community. This situation leads to a policy trade-off. On the one hand,
directing a developer to provide all required MPDUSs on site assures that affordable
housing is co-located with other residential development in diverse areas of the County.
On the other hand, for the cost of providing moderate income residents an opportunity to
live in a luxury high-rise, the County might be able to build or buy a greater number of
more affordable units elsewhere, possibly just a few blocks away. Several policy issues
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involve measuring the relative importance of geographic dispersal versus maximizing
production.

7. The MPDU program is only one element of the County’s strategy to address the
affordable housing shortage. As documented in Chapter 4, housing prices have
increased markedly in recent years. As a result, many households cannot afford the
monthly rent or mortgage payments needed to live in the County. The MPDU program
generates housing for moderate income households (up to $38,000 per year for an
individual or $56,000 for a family of five). A great need exists for housing for
households with significantly lower income levels. The MPDU program addresses only
one segment of the housing affordability problem, and must be coupled with other
programs to comprehensively address this issue.

Page2 -4



CHAPTER 3
PURPOSE, GOALS, and HISTORY of the MPDU PROGRAM

A. Inclusionary Zoning

The Montgomery County MPDU program was the first successfully implemented
inclusionary zoning program in the country. Inclusionary zoning requires that a percentage of
housing units in residential developments be made available for low- and moderate- income
households. In exchange for building affordable housing, a residential developer is eligible to
receive benefits, such as a density bonus or more flexible development standards. The purpose
of inclusionary zoning is to routinely create affordable housing dispersed wherever new
residential development occurs.

Nationwide, more than 125 communities have instituted inclusionary zoning programs.
The communities range in size from the Town of Isleton, California with a population less than
1,000 to San Diego County, California with a population more than 1.2 million. A list of
communities with inclusionary zoning programs appears on the following page.

B. Accomplishments of the MPDU Program

The County’s MPDU program is widely recognized as the preeminent inclusionary
zoning program in the country. During the 30 years since its inception, the County’s MPDU
program has produced more than 11,000 affordable units.

MPDU Production through 2002

1,400
1,200
1,000

EF or Sale [l Rental \

Department of Housing and Community Affairs
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COMMUNITIES in the UNITED STATES with INCLUSIONARY ZONING PROGRAMS

Agoura Hills CA CA B Rohnert Park CA
Alameda County CA Laguna Beach CA B Roseville CA
Arlington MA [ Larkspur CA Sacramento CA
Arroyo Grande CA Lexington MA M Salinas CA
Benicia CA Livermore CA [ San Anselmo CA
Berkeley CA [ Lompoc CA M San Benito County CA
Boston MA [ ILong Beach CA [ San Carlos CA
Boulder CO Longmont CO B San Clemente CA
Brea CA Los Altos CA J San Diego CA
Brentwood CA Los Gatos CA B San Francisco CA
Brookline MA [ Loudoun County VA [ San Juan Bautista CA
Burlington VT Mammoth Lakes CA | San Juan Capistrano CA
Calistoga CA Marin County CA [ San Leandro CA
Cambridge Menlo Park CA [ San Luis Obispo CA
Carlsbad CA Mill Valley CA [ San Marcos CA
Chula Vista CA Monrovia CA B San Mateo CA
Clayton CA Monterey CA [ San Mateo County CA
Contra Costa County CA Monterey County CA [ San Rafael CA
Coronado CA Montgomery County MD Jl Santa Barbara County CA
Corte Madera CA Morgan Hill CA [ Santa Clara CA
Cotati CA Morro Bay CA [ Santa Cruz CA
Cupertino CA Napa County CA QB Santa Cruz County CA
Daly City CA Nevada County CA i Santa Fe NM
Danville CA [ Newton MA Jl Santa Monica CA
Davis CA Novato CA JlSanta Rosa CA
Del Mar CA Oceanside CA [ Sebastapol CA
Denver CO Oxnard CA J Solana Beach CA
Dublin CA Palo Alto CA [ Somerville MA
East Palo Alto CA Pasadena CA M Sonoma CA
Emeryville CA Patterson CA | South San Francisco CA
Encinitas CA Petaluma CA St John's County FL

Fairfax CA Pismo Beach CA [ Sunnyvale CA
Fairfax County Pleasant Hill CA [ Sutter County CA
Frederick County Pleasanton CA [l Tallahassee FL

Fremont Port Hueneme CA A Tiburon CA
Gonzales CA Portland OR M Union City CA
Half Moon Bay CA Portola Valley CA | Vista CA
Healdsburg CA Poway CA [ Watsonville CA
Hercules CA Rancho Palos Verdes CA B West Hollywood CA
Hesperia CA CA [ Winters CA
Holland MI CA B Woodland CA
Huntington Beach CA CA EYolo County CA
Irvine CA Rockville MD [ Yountville CA

Source: David Rusk
Note: Inclusionary zoning programs may exist in other communities.
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From 1973 through 2002, communities with inclusionary zoning programs have
produced a combined total of 38,500 affordable units." No other program comes close to
matching the productivity of the County’s MPDU program. Thee County’s program has
produced 29 percent of all inclusionary zoning units in the entire country! The second most
prolific inclusionary zoning program in the country in Irvine, California has produced fewer than
4,500 units since its inception in 1977. The MPDU program also has succeeded in dispersing
affordable housing to every planning area in the County. The table below displays the number of
MPDUs produced and the number currently under sales and rental price controls in each
planning area.

Total and Currently Price Controlled MPDUs by Planning Area
1976 Through 2002
Current Price Controlled MPDUs
Percent Percent
Distribution Price Percent Price
of all Controlled HOC & Distribution of Controlled
MPDUs Privately Nonprofit Price MPDUs of
Total withinthe  Owned Owned Total Price Controlled all Area
Planning Area __MPDUs _ County  MPDUs* MPDUs Controlled  MPDUs Housing
(A) (B) (€ (D) (E=C+D) (F) (G)
Aspen Hill 564 5.0% 53 122 175 4.5% 0.7%
Beth.-Chevy Chase 230 2.1% 25 12 37 0.9% 0.1%
Clarksburg 35 0.3% 31 4 35 0.9% 3.7%
Cloverly 277 2.5% 6 57 63 1.6% 1.1%
Damascus 242 2.2% 16 27 43 1.1% 1.5%
Darnestown 255 2.3% 35 44 79 2.0% 1.8%
Fairland - 1,003 8.9% 65 84 149 3.8% 1.0%
Four Corners 50 0.4% 15 0 15 0.4% 0.1%
Gaithersburg 2,262 20.2% 311 351 662 16.9% 1.4%
Germantown 3,163 28.2% 1,060 344 1,404 35.9% 5.0%
Goshen 47 0.4% 0 11 11 0.3% 0.3%
Kens.- Wheaton 258 2.3% 13 36 49 1.3% 0.2%
North Bethesda 711 6.3% 265 51 316 8.1% 1.9%
Olney 776 6.9% 183 139 322 8.2% 2.8%
Potomac 395 3.5% 78 106 184 4.7% 1.1%
Rock Creek 23 0.2% 16 7 23 0.6% 0.6%
Seneca 12 0.1% 12 0 12 0.3% 1.7%
S. Spring/Takoma Pk 10 0.1% 10 0 0 0.0% 0.0%
Travilah 650 5.8% 132 122 254 6.5% 3.5%
White Oak 190 1.7% 14 28 42 1.1% 0.3%
Not Available 57 34 34
Total 11,210 100.0% 2,374 1,545 3,909 100.0% 1.2%
*Total price controlled less HOC and nonprofit
Notes:
1) HOC owns other units that meet the MPDU requirement but were rented under other programs, such as
subsidized bond funding.
2) Some HOC scattered site units that were purchased after the end of the MPDU control period are included.
Source: Montgomery County Planning Department, Research and Technology Center
Department of Housing and Community Affairs, May 2000. Updated by Sally Roman, Nov. 2003

! Source: David Rusk.
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MPDU s represent only one portion of the County’s supply of affordable housing. Areas
such as Silver Spring and Wheaton were mostly built out before the MPDU law was enacted and
therefore have relatively few MPDUs. Nonetheless, these areas host significant supplies of
naturally occurring market rate affordable housing. These and other areas also host subsidized

affordable housing provided by the Housing Opportunities Commission and other non-profit
organizations.

C. Original Legislative Finding and Policy Goals

In first enacting the County’s MPDU law in 1974, the County Council made a series of
legislative findings related to the need to provide housing for residents with low and moderate
incomes. The text of the MPDU law includes the following findings that explained why the
County established an inclusionary zoning program.

(1)  The County is experiencing a rapid increase in residents of or
approaching retirement age, with consequent fixed or reduced incomes; young
adults of modest means forming new households; government employees in
moderate income ranges; and mercantile and service personnel needed to serve
the expanding industrial base and population growth of the County;

(2) A rising influx of residents into higher priced housing in the County
with resultant demands for public utilities, governmental services, and retail and
service businesses has created an increased need for housing for persons of low
and moderate income who are employed in the stated capacities;

(3)  The supply of moderately priced housing was inadequate in the mid-
1960's and has grown since then at a radically slower pace than the demand for
such housing;

(4)  The inadequate supply of housing in the County for persons of low
and moderate income results in large-scale commuting from outside the County to
places of employment within the County, thereby overtaxing existing roads and
transportation facilities, significantly contributing to air and noise pollution, and
engendering greater than normal personnel turnover in the businesses, industry

" and public agencies of the County, all adversely affecting the health, safety and
welfare of and resulting in an added financial burden on the citizens of the
County;

(5) A careful study of market demands shows that approximately one-
third of the new labor force in the County for the foreseeable future will require
moderately priced dwelling units;

(6) Demographic analyses indicate that public policies which permit
exclusively high-priced housing development discriminate against young families,
retired and elderly persons, single adults, female heads of households, and
minority households; and such policies produce the undesirable and unacceptable
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effects of exclusionary zoning, thus failing to implement the Montgomery County
housing policy and the housing goal of the general plan for the County;

(7)  Experience indicates that the continuing high level of demand for
more luxurious housing, with a higher profit potential, discourages developers
from offering a more diversified range of housing; and the production of
moderately priced housing is further deterred by the high cost of land, materials,
and labor;

(8) Actual production experience in the County indicates that if land
costs can be reduced, houses of more modest size and fewer amenities can be
built to be sold at a profit in view of the existing ready market for such housing;

(9)  Every indication is that, given the proper incentive, the private sector
is best equipped and possesses the necessary resources and expertise required to
provide the type of moderately priced housing needed in the County;

(10)  Rapid regional growth and a strong housing demand have combined
to make land and construction costs very high and to have an effect on the used
housing market by causing a rise in the prices of those units;

(11) In past years efforts have been made to encourage moderately
priced housing construction through zoning incentives permitting greater density
and through relaxation of some building and subdivision regulations. Very little
moderately priced housing had resulted; and

(12) In some instances existing housing for persons of low and moderate
income is substandard and overcrowded.

In originally enacting the MPDU law, the Council declared seven public policy goals:
(1) Implement the Montgomery County housing policy and the general
plan goal of providing for a full range of housing choices, conveniently located in

a suitable living environment, for all incomes, ages and family sizes;

(2)  Provide for low- and moderate-income housing to meet existing and
anticipated future employment needs in the County;

(3)  Assure that moderately priced housing is dispersed within the
County consistent with the general plan and area master plans;

(4)  Encourage the construction of moderately priced housing by

allowing optional increases in density in order to reduce land costs and the costs
of optional features that may be built into such moderately priced housing;
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(5)  Require that all subdivisions of 50 or more dwelling units include a
minimum number of moderately priced units of varying sizes with regard to family
needs, and encourage subdivisions with fewer than 50 units to do the same;

(6) Ensure that private developers constructing moderately priced
dwelling units under this Chapter incur no loss or penalty as a result thereof, and
have reasonable prospects of realizing a profit on such units by virtue of the
MPDU density bonus provision of Chapter 59 and, in certain zones, the optional
development standards; and

(7)  Allow developers of residential units in qualified projects more
[fexibility to meet the broad objective of building housing that low- and moderate-
income households can afford by letting a developer, under specified
circumstances, comply with this Chapter by contributing to a County Housing
Initiative Fund.

D. Legislative History of the MPDU Law

During the late 1960s and early 1970s, citizens groups and political leaders grew
concerned that Montgomery County’s housing market was becoming unbalanced, with most new
housing marketed to high-income persons and too few housing options available for moderate-
income residents. The reasons for the lack of affordable housing included: (1) a large increase in
young families looking for housing; (2) controlled growth policies, which limit the pace at which
undeveloped land may be subdivided into residential lots; (3) the failure of public infrastructure
to keep pace with the demand for housing; and (4) the sale of luxury housing, with a higher
profit potential, discouraged developers from offering a diversified range of housing. Housing
prices had increased at a rate higher than general inflation because the demand for residential
building lots greatly exceeded the supply.

In the early 1970s, housing advocacy groups, such as Suburban Maryland Fair Housing
and the League of Women Voters, began to propose housing initiatives that required builders to
supply a percentage of all units in new residential developments at prices affordable for low- and
moderate-income households.

In 1971, the Council adopted two resolutions (Resolution 7-119 and 7-370), which
formalized the Council’s commitment to affordable housing. Later Council proposals and input
from community activists, developers, and political leaders, resulted in the introduction in 1972
of Bill 3-72 which ultimately became Chapter 25A, the Moderately Priced Dwelling Unit
(MPDU) law. The MPDU law was enacted the following year over the County Executive’s veto,
and took effect in 1974.

Bill 3-72 was intensely debated. County Executive Gleason vetoed the bill because he
believed it was unconstitutional, constituted invasive public policy, and was too difficult to
administer. As the Council considered this bill, four key questions emerged: (1) whether
requiring developers to provide affordable housing units constituted a taking of property without

2 A 2002 amendment to the MPDU law reduced the minimum subdivision size to 35 units.
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compensation; (2) what the economic impact of affordable units would be on the value of other
nearby homes; (3) if high-income home purchasers would move out of the County to other
nearby jurisdictions to avoid living near affordable housing; and (4) whether providing bonus
densities was appropriate because these densities could undermine land use considerations.

The final bill was the culmination of extensive study and months of negotiation. The
Council made three important legislative findings that served as a guide for implementing the
MPDU law: (1) moderately priced housing should be dispersed within the County, consistent
with the General Plan and area Master Plans; (2) employees who work in the County should have
the opportunity to live near their work; and, (3) housing should be provided for the County’s
young and elderly residents.

The Council avoided the taking of property without compensation issue by revising the
original bill to provide bonus densities to developers who construct affordable housing. The
MPDU program is believed to be the country’s first mandatory inclusionary zoning law that
specified a density bonus allowance for providing affordable housing. The density bonus was
designed to provide some compensation to offset some of the lost revenue associated with
building affordable units.

As the Council voted to override the Executive’s veto, Councilmember Kramer summed
up the sentiment of the Council: “We realize that we are testing a new approach to an ancient
problem and, as many people resist change, some may be dubious about our MPDU legislation;
however, they are a small minority as comments on this legislation have been generally
optimistic. The entire State and, indeed, many communities across the country are watching our
actions this morning.”

As originally written, the MPDU law required any developer applying for subdivision
approval, site plan approval, or building permits for construction of 50 or more dwelling units at
one location was required to provide 15 percent of the units as MPDUs. Eligibility standards and
requirements to build MPDUs were also established. The Montgomery County Housing
Authority was given the option to purchase or lease up to one-third of all MPDUs constructed.
Administration of the program was assigned to the Department of Housing. Land that was
subdivided before the bill was enacted did not receive bonus densities, so these subdivisions
were exempt from the MPDU requirement. The first MPDUSs constructed under the program
were offered for sale in 1976.

There have been a number of subsequent amendments to both the MPDU law and
associated provisions of the Zoning Code. For example, in 1988 a committee composed of
Planning Board staff, Housing Department staff, developers, and Councilmembers studied the
program and recommended several substantive changes that were adopted in 1989. Some of the
significant amendments made in the past 30 years have affected the number of MPDUs required,
the size of the subdivision subject to MPDU requirements, the control period for sale and rental
units, alternatives to and waivers from on-site MPDU construction, and a variety of zoning
controls.

Page3 -7



Number of MPDUs Required: As enacted in 1974, Chapter 25A provided that each
residential development with more than 50 units must have at least 15 percent of the total units
as MPDUs and receive a bonus density of 20 percent. In 1981, the law was amended to reduce
the required number of MPDUs from 15 percent to 12.5 percent, with the bonus density
remaining at 20 percent. In 1988, the law was further amended to insert a sliding scale related to
the percent of MPDUSs provided, and the maximum density bonus was increased to 22 percent
for developments that included up to 15 percent MPDUs. In 2001, the Council amended the
zoning law to decrease the minimum MPDU requirement in the Central Business District (CBD),
Transit Station Residential (TSR), and Planned Development (PD) Zones providing for 28 or
more units per acre to 12.5 percent, and allowed the density bonus in the TSR Zone to include
market rate units as well as MPDUs. The amendment also permitted an MPDU density bonus in
Optional Method development in CBD Zones.

Subdivision Size: MPDU requirements originally applied to each subdivision with 50 or
more dwelling units at one location. In 2002, the law was amended to extend the MPDU
requirement to each subdivision with 35 or more dwelling units, unless the Planning Board finds
that a project could not achieve a bonus density of 20 percent or more at that location or that
providing MPDUs would not allow compliance with applicable environmental standards or
would significantly reduce neighborhood compatibility. The following year, the law was
amended to clarify that developers are not prohibited from voluntarily building MPDUs and
using the optional development standards in subdivisions with fewer than 35 dwelling units.

Control Periods: The original MPDU law created a five-year control period for both sale
and rental units to help preserve the supply of affordable housing units and to prevent investor
purchases. A ten-year control period was also considered; however, this length of time was
viewed as a potential hardship on multi-family rental projects and purchasers looking to move
into other housing types as their incomes increased.

In 1981, the MPDU law was amended to double the control period to ten years. The
Council also considered an amendment that would have extended the control period to 99 years,
but this amendment was viewed as too restrictive for property owners. The Council ultimately
approved a ten-year control period for both sale and rental units.

In 1989, the MPDU law was amended to extend the control period for MPDU rentals to
20 years. The ten-year control period for rental units was not believed to offer a public benefit
equal to the benefit provided by sale units. The purpose of this extension was to enhance the
contribution of rental MPDUs to a level equivalent to for sale MPDUs.

In 2001, the MPDU law was amended to restart the price control period for MPDUs if a
sale unit is resold during the original ten-year period. The goal of this amendment was to help
maintain the availability of MPDUSs that are sold during the initial control period.

Alternatives to Building MPDUs and Waivers: In 1974, the MPDU law was amended to
include a waiver provision for the MPDU requirement, which could be granted by the Planning
Board because of “exceptional topographical conditions or other extraordinary situations or
conditions of specific parcels of land, and the strict application of the requirements would result
in peculiar and unusual practical difficulties, or exceptional or undue hardship upon the
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applicant.” These waivers were to be strictly limited. The MPDU law was also amended to
provide that an applicant could transfer finished lots to the County instead of constructing
MPDUs on site. This change was made to provide developers with flexibility from the
mandatory MPDU construction requirements because some developers argued that they were
unprepared to build housing units at lower costs.

In 1981, the waiver provision was further amended to clarify that waivers relate only to
the number and location of MPDUs. In 1988, the process for granting waivers to the MPDU
requirement was modified as it relates to unbuildable portions of land that are used in computing
density. The change established that an applicant’s inability to use the optional density bonus is
not in itself grounds for waiving the MPDU requirements.

The MPDU law was also amended in 1988 to provide that a developer can make a
payment to the Housing Initiative Fund (HIF) instead of building MPDUs on site. This
alternative is limited to projects with costly mandatory fees (see Chapters 13 and 14 of this
report). In addition, the Department of Housing and Community Affairs (DHCA) must
determine that a cash contribution can achieve “significantly more” units or units that are more
affordable than building the required number of MPDUs on site.

Zoning L egislation: The initial MPDU zoning legislation authorized an increase in
density above the total number of dwelling units otherwise permissible and established optional
method development standards to accommodate the construction of MPDUSs in certain one-
family residential zones. Later zoning legislation extended the density and optional development
provisions to the Planned Development, Central Business District, Transit Station, and Multi-
Family zones, as well as certain mixed use zones such as the RMX and MXPD Zones.

As it became evident that developers needed greater flexibility to comply with MPDU
program requirements, additional revisions to the Zoning Ordinance were enacted. It was
necessary to ease restrictions on minimum acreage and building coverage requirements for the
MPDU density bonus to be achieved in certain zones. Revisions were made to address difficult
site conditions to permit the construction of townhouses in certain one-family detached
residential zones for projects that contain MPDUs. Site plan review procedures were simplified
to eliminate certain one-family detached dwellings from site plan approval requirements, reduce
minimum lot sizes, and otherwise reduce unit production costs.

In 1988, the maximum MPDU density bonus was increased from 20 percent to 22 percent
to conform the Zoning Ordinance to the MPDU law. Revisions throughout the Zoning

Ordinance were made to implement the new maximum density bonus for projects that include
MPDUs.

Recent Council Attention to the MPDU Program: Additional zoning and related
measures to increase the effectives of the MPDU program have been considered at several
worksessions conducted by the Council’s Planning, Housing, and Economic Development
(PHED) Committee. The PHED Committee has been particularly concerned about the
stagnation of MPDU production as the County gets closer to build out and the declining number
of MPDUs retained by the program. The Committee initiated a study to examine the feasibility
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of extending the MPDU program to the County’s large lot zones, which have a residential
density of less than one dwelling unit per acre. The study resulted in the introduction of zoning
legislation to extend the MPDU program to the RE-1, RE-2, RE-2C, and RNC zones.

As noted previously, another measure initiated by the PHED Committee to increase
MPDU production was recently enacted. Bill 18-02 added smaller subdivisions to the program.
As previously structured, only subdivisions with 50 or more dwelling units were subject to the
MPDU requirements. Bill 18-02 extended the MPDU requirement to each subdivision with 35
or more dwelling units. It is expected that to achieve the maximum bonus density, townhouses
will likely be the most prevalent unit type in these smaller subdivisions.

As a result of other PHED Committee initiatives, legislation was enacted to restart the
control period for an MPDU if the unit is resold during the original ten-year period. Under Bill
31-01, if an MPDU unit that was initially offered for sale after March 1, 2002 resold, the unit
must be treated as a new sale and a new control period begins on the date of the sale. A related
proposal by the Committee to stabilize the number of MPDUs already in the program was to
lengthen the resale control period from 10 to 15 years. The Planning Board did not recommend
this change. In the final analysis, it was generally agreed that lengthening the resale period was
not as critical as thé passage of Bill 31-01, which provided some of the same benefits for the
program; however, the Committee did not rule out studying this issue further.

A recurring housing problem considered by the PHED Committee has been the extra
costs involved in building MPDUs in high-rise residential developments. The problem has been
addressed to some extent by Bill 10-01 which lowered the MPDU requirement in the Central
Business District, Transit Station Residential, and high density Planned Development Zones
from 15 to 12.5 percent and increased the financial feasibility of providing MPDUs in high-rise
buildings.

A detailed history of major amendments to the MPDU law appears in Appendix B.
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CHAPTER 4
CURRENT HOUSING MARKET CONDITIONS

A substantial need currently exists in the County for housing that moderate
income households can afford. Recent housing price increases have significantly
outpaced the rate of growth in household income. As housing prices increase at a more
rapid rate than income, housing becomes affordable to fewer and fewer households in the
County.

The median household income in Montgomery County was $78,647 in 2002. A
moderate income household is defined in the County as a household earning 65 percent
of area median income. In 2002, an annual household income for a family of four of just
over $51,000 would be characterized as moderate. Demographic data compiled by
Planning staff reveals that in 2002 about 30 percent of County households earned less
than $50,000.

A. Sale Prices

Housing sale prices in the County have increased significantly in recent years.

County Housing Prices

Median Price All Single-Family Homes
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The tables on the following page display median housing sale prices and median
household incomes in the County for 2000 and 2002.
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Median Housing Sale Prices in Montgomery County

2000 2002 2 Yr. Increase
New Single Family Detached $390,670]  $481,286 23.2%
Existing Single Family Detached $262,950]  $340,000 29.3%
New Single Family Attached $262,384] $277,978 5.9%
Existing Single Family Attached $142,725]  $185,000 29.6%

Median Income in Montgomery County

2000 2002 2 Yr. Increase
[Household Income $74,930]  $78,647 5.0%

Source: Dept. of Park and Planning, Research and Technology Center

Several standards may be used to measure the affordability of housing prices.
One indicator sets the maximum affordable housing purchase price at three times annual
household income (assuming interest rates in the neighborhood of six percent). Thus, a
household earning the County median income of $78,647 likely could qualify for a loan
to buy a home at a price up to $236,000. Consequently, a County household earning the
median income likely could afford to buy an existing townhouse but would not qualify
for most new or existing detached homes and most new townhouses.

Using the three-times-income standard, a moderate income household earning
$51,000 per year would likely qualify to buy a home that costs up to $153,000, an
amount significantly lower than the median price for all housing types. Thus, the
moderate income household likely would not qualify to buy almost any home in the
County as illustrated in the table below.

Household Income and the Ability to Purchase a Home (2002 Data)
(negative numbers indicate inability to afford a home)

Household Earning
Percent of Median Income
100% 65%
Annual Household Income $78,647 $51,121
Maximum Affordable Home Price $235,941 $153.362

(assuming 3 times annual income)
Difference between Maximum Affordable Home Price and Median Price:

New Single Family Detached ($245,345) ($327,924)
Existing Single Family Detached ($104,059) ($186,638)
New Single Family Attached ($42,037) ($124,616)
Existing Single Family Attached $50,941 ($31,638)
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B. Rental Costs

The rental housing market in the County also has experienced rapid price
increases. The Office of Landlord-Tenant Affairs and the Research and Technology
Center of the Department of Park and Planning report that the average rental rate in the
County grew by nearly 16 percent from 2000 to 2002, a pace over three times greater
than the average increase in income during the same period.

A commonly used barometer to measure housing affordability is the percentage of
monthly income spent on rent and related sheltering costs. The Federal Department
Housing and Urban Development established 30 percent of income as its standard for
housing affordability. A household that spends greater than 30 percent of its income on
rent may compromise its ability to afford other essential goods and services.

The National Low Income Housing Coalition (NLIHC), in cooperation with the
Maryland Department of Housing and Community Development, recently completed a
study of rental housing affordability in Maryland. The October 2003 study concluded
that the fair market rent for a two-bedroom apartment in the County is $1,218.

The NLIHC study found that the more than 101,000 households that rent homes
in the County have a median income of $51,508. Applying the standard of 30 percent of
income for housing costs, a household at the median income for renters could afford to
spend no more than $15,452 per year on rent. This equates to a maximum affordable
monthly rent of $1,288. While a median income household could afford the average two-
bedroom rent of $1,218, most households earning less than median income could not
afford to pay prevailing County rents. A household earning less than $48,720 would
have to spend more than 30 percent of its income to afford the average County rent.
Indeed, the NLIHC study found that nearly 46 percent of County renters would have to
spend greater than 30 percent of its income to pay rent for a median priced two-bedroom
apartment in the County.

C. Conclusion
Many moderate income households in the County cannot afford market
priced housing. The goal of the MPDU program to create and retain affordable

housing remains as pertinent today as it did when the program was initiated in
1973.
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CHAPTER 5
PROGRAM ELIGIBILITY

POLICY QUESTION: Who should be eligible to buy or rent an MPDU?
A. Current Law

The MPDU law requires the County Executive to establish by regulation
household eligibility standards for the MPDU program. Eligibility standards must
consider MPDU sale and rental prices, financing costs, and family size. Under
regulations approved by the Council in September 2002, a household is eligible for the
MPDU program if the combined gross annual income of all wage earners in the
household falls at or below the following limits:

Household Size | Maximum Annual Income
1 $38,000
2 $42,000
3 $47,000
4 $52,000
5 $56,000

The $52,000 maximum annual income for a four-person household is about 65
percent of area median income. The MPDU law does not define “moderate income” in
relation to median income, and DHCA traditionally has used 65 percent as the standard
for the MPDU program.

In April 2003, the Council approved a regulation that established procedures that
would apply to an MPDU household in a rental unit whose income exceeds the eligibility
limit. The regulation directs the property owner to take one of two actions if a tenant’s
income exceeds the eligibility limit by 20 percent. The property owner may require the
tenant to vacate the MPDU within six months. Alternatively, the owner may let the
tenant remain in the apartment and pay market rent. Under the latter option, the property
owner must designate a substitute unit as an MPDU to replace the unit that was converted
to market rate.

In addition to income requirements, the MPDU law limits program eligibility to
households whose members have not owned a home during the previous five years. The
MPDU law gives the DHCA Director the discretion to waive the five-year restriction “for
good cause.”

A sale MPDU must be occupied by the owner and must not be rented to a third
party, except in rare temporary circumstances (such as a short term job transfer).
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B. Policy Considerations

Income and other eligibility standards define the target population that will be
served by the MPDU program.

1. How much does a “moderate income” household earn?

Standards differ regarding the definition of “moderate income.” Under the
County definition, a family of four could earn up to $52,000 (about 65 percent of area
median income) and remain eligible for the MPDU program. Many federal programs
(such as the Housing Choice Voucher program and the Community Development Block
Grant program) define a “moderate income” household as one earning up to 80 percent of
area median income. These Federal programs generally define “low income” households
as those earning less than 50 percent of area median income. The County standard of 65
percent falls exactly at the mid-point between the 50 percent and 80 percent levels.

2. How do the MPDU income eligibility standards compare with the starting
salaries of public service employees?

One of the objectives of the MPDU program is to offer housing opportunities for
those who perform important jobs as part of the County’s workforce but do not earn high
salaries. As a point of reference, a starting County police officer earns $38,600. A
starting teacher in Montgomery County Public Schools earns $38,700 (with a bachelor’s
degree) or $42,600 (with a master’s degree).

The income for a starting police officer or teacher who is single currently falls just
above the MPDU eligibility limit. Starting salaries for police officers and teachers fell
below the MPDU eligibility limits for single individuals when the Executive last
submitted an income limit regulation in September 2002. Later increases in
compensation raised police and teacher starting salaries above the MPDU income limit
for a single person. A starting police officer or teacher with a family currently would
qualify for the MPDU program, assuming the household has minimal other sources of
income.

3. What price home can a moderate income household afford?

Home Purchase: As mentioned in Chapter 4, one way to measure housing
affordability is to compare housing prices with household income. While many factors
have an effect on housing affordability, many households can afford to buy a home that
costs up to three times its annual household income. Using this standard, a moderate
income household earning $51,000 per year (65 percent of median income) would likely
qualify to buy a home that costs up to $153,000, which is $32,000 below the median
price for an existing townhouse in the County and $187,000 below the median price for
an existing detached home. Thus, a moderate income household likely would not qualify
to buy any home in the County, with the possible exception of a few townhouses that sell
well below the median price.
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The chart below illustrates the price of a home that a household earning between
60 percent and 80 percent of area median income can afford. For the purpose of this
calculation, home affordability is shown as a range from 2.75 to 3.25 times annual
household income. This multiplier is inversely related to mortgage interest rates.

Housing Affordability by Percent of Median Income

Median Sale Price of Existing Townhouse
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This chart reveals that households earning between 60 and 70 percent of median
income are unlikely to be able to afford most existing townhouses. Under certain
economic conditions (such as low interest rates), households earning 75 to 80 percent of
median income would be able to afford an existing townhouse in the County.

Home Rental: The National Low Income Housing Coalition (NLIHC), in
cooperation with the Maryland Department of Housing and Community Development,
recently completed a study of rental housing affordability in Maryland. This October
2003 study concluded that the fair market rent for a two-bedroom apartment in the
County is $1,218.

The Federal Department Housing and Urban Development has set 30 percent of
income as a standard for housing affordability. Based on the data in the NLIHC report,
the chart on the following page illustrates the monthly rent that a household earning
between 60 and 80 percent of area median income can afford.
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Rental Housing Affordability by Percent of Median Income
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The NLICH report shows that a household earning as little as 60 percent of
median income is likely to be able to afford the average rent for a two-bedroom
apartment. However, the NLIHC study found that renters in the County have a median
income almost 40 percent lower than the median income for all County households. The
NLIHC study also found that nearly 46 percent of County renters would have to spend
more than 30 percent of their income to pay the rent for an average priced two-bedroom
apartment in the County.

4. What are the income eligibility standards in other jurisdictions with
inclusionary zoning requirements?

The Montgomery County MPDU program serves households earning below 65
percent of area median income (AMI). Cambridge, Massachusetts and Santa Fe, New
Mexico similarly set income eligibility at 65 percent of AMI. Most inclusionary zoning
programs in the country serve households earning a higher percentage of AMI. The
Fairfax County, Virginia program serves households earning up to 70 percent of AML.
San Diego, California; Boulder, Colorado; and Portland, Oregon each set income
eligibility at 80 percent of AMI. Some communities target their inclusionary zoning
programs to households that earn amounts greater than AMI. For example, households
earning between 80 percent and 120 percent of AMI are eligible for the program in
Boston, Massachusetts.

Several communities have established different eligibility levels for rental and
sale units. Denver, Colorado allows households up to 65 percent of AMI to qualify for
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rental units while households with incomes up to 80 percent of AMI may qualify to buy
price controlled homes. Many California communities employ multiple income
eligibility levels. For example, Berkeley has three sub-components of its inclusionary
zoning program. Berkeley reserves a portion of price controlled units for households
below 50 percent of AMI, another portion for households below 80 percent of AMI, and
a third portion for households earning up to 120 percent of AML.'

C. Policy Alternatives

Staff has identified five policy alternatives for the Council to consider. The final
option may be combined with any of the alternatives.

Alternative Choices

1. Retain current eligibility standards: The Council could confirm the existing
MPDU eligibility standards.

2. Raise the income eligibility standards: The Council could raise the income
eligibility standards above the current level of 65 percent of AMI to 70, 75, or 80
percent of AMI to increase the number of households eligible for the MPDU
program.

3. Lower the income eligibility standards: The Council could reduce the income
eligibility standard below the current level of 65 percent of AMI. The Council
could lower the income eligibility standard to 50 or 60 percent of AMI if it sought
to target the program for more needy households.

4. Establish tiered income eligibility to distinguish between rental and sale units:
The Council could adopt separate income eligibility limits for rental and sale
units. The Council could set income eligibility for rental units at a level below
that for sale units.

5. Establish tiered income eligibility based on a unit’s cost of production: The
Council could adopt two tiers of income eligibility based on the cost to produce a
given housing unit. For example, the Council could retain the current standard of
65 percent of AMI for most units but set an income limit of 75 percent of AMI for
high cost (such as high-rise or large lot) units. High cost units could also rent or
sell at higher rates than standard MPDUs.

Additional Option
A. Mandate annual updating of income limits: The MPDU law does not specify how

frequently DHCA must update the income limits. The Council could amend the
law to require DHCA to annually update the income limit regulation.

! Source: David Rusk.
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D. Council Staff Recommendations

Staff recommends Alternative 4: establish separate income eligibility
levels for rental and sale units. Staff suggests that the rental
eligibility level be reduced to 60 percent of AMI. While Staff finds
that current market conditions warrant raising the eligibility level
for sale units above 65 percent of AMI, we recommend deferring this
action until the MPDU waiting list shortens. Staff further
recommends that the law require DHCA to annually update the
MPDU income limits.

The housing affordability data in this chapter show that buying a home is out of
the reach of most households earning 65 percent of AMI. However, households at this
income level do have some opportunity to find affordable rental housing. Staff believes
that income eligibility for the MPDU program should be calibrated as much as possible to
serve those households that generally cannot afford market rate housing. The data
suggest that households even at 70 percent of AMI cannot afford to buy a home at current
prices. Conversely, among renters, households below 60 percent of AMI have the
greatest need for assistance.

Staff recommends that the Council modify the law to allow separate income
eligibility limits for rental and sale MPDUs. Staff suggests reducing the income
eligibility limit to 60 percent of AMI for garden apartments to meet the needs of
those who cannot afford rental housing. As discussed later in this report, the
economics of high rise construction warrant higher rent payments than for other types of
rental housing. Staff recommends retaining the eligibility limit for high rise rentals
at 65 percent of AMI (or slightly higher, see Chapter 12).

Theoretically, the County should set the income limit for sale MPDUs above 65
percent to serve additional households that cannot afford to buy a home. However, Staff
notes that the current application pool for MPDU purchases is about nine times greater
than the number of MPDUs offered for sale each year. Raising the income limit today
would merely result in increasing the number of households competing for the same
limited supply of homes. Staff believes that the County should retain the income
limit at 65 percent of AMI for the indefinite future. If the gap between the size of the
applicant pool and the number of MPDUs offered for sale decreases in the future, then
the County should review current income and housing cost data and consider raising the
level above 65 percent.

As evidenced by the example of starting salaries for County teachers and police
officers, income levels may change sufficiently from year to year to alter a household’s
MPDU eligibility status. Moreover, recent trends in housing prices (see Chapter 4)
suggest that the affordability of housing may vary significantly during a 12-month period.
The current MPDU income eligibility standards were approved in September 2002. Staff
recommends that the Council amend the MPDU law to require DHCA to annually
update the income limit regulation, based on current income and housing cost data.
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CHAPTER 6
SALE CONTROL PERIOD

POLICY QUESTION: How long should price controls apply to sale MPDUs?

A. Current Law

The MPDU law establishes a control period during which sale units are subject to price
controls. During the control period, an owner must not sell an MPDU at a price higher than the
maximum price set by DHCA. The MPDU law sets the control period at ten years for sale units.
The Council originally adopted the MPDU law with a five-year sale control period. In 1981, the
Council extended the control period to ten years.

In 1991, the Council approved Executive Regulation 35-90, which adopted a formula for
setting the maximum price for the initial sale of an MPDU. Based on this regulation, DHCA
develops and periodically updates pricing standards to set the initial sale price for MPDUs.
Initial MPDU sale prices vary depending on the type of unit, number of bedrooms, number of
bathrooms, and other features of the unit.

A unit must not be resold within the control period for an amount greater than the original
purchase price adjusted for inflation, the value of improvements, closing costs, and any sales
commission. Any MPDU offered for resale during the control period must first be offered to
DHCA and HOC and then to households on the MPDU eligibility list. Resale of a unit before
the end of the original control period restarts a new ten-year control period.

An owner who sells an MPDU after the end of the control period must pay the Housing
Initiative Fund half of the difference between the fair market resale price and the original
purchase price adjusted for inflation, the value of improvements, and any sales commission. The
MPDU law specifies that the seller retains at least $10,000 of the difference. DHCA and HOC
may buy a unit the first time it is sold after the control period and may resell the unit to an
MPDU eligible buyer.

B. Policy Considerations

The length of the MPDU control period is intended to strike a balance between the goals
of preserving units as affordable and allowing the property owner to realize some appreciation
from the property.

1. How many sale MPDUs are now under price control? Is the supply of sale MPDUs
increasing or decreasing?

At the close of 2002, about 2,200 sale MPDUs were under price control in the County.
The number of sale MPDUs peaked at more than 4,300 in 1990. The County experienced a
steady decline in the supply of sale MPDUs during the 1990s, a trend that has continued to the
present. The decline in the supply of sale MPDUs reflects the number of existing units that leave
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price control in excess of the number of new units produced. From 1980 through 1996, an
average of 392 new sale MPDUs were produced each year. In contrast, MPDU production fell to
an average of 158 sale units a year from 1997 through 2002.

A graph displaying the annual changes in the supply of sale MPDUs appears on the
following page. Whether the overall supply of sale MPDUs rises or declines in the future
depends on the rate of production and the length of the control period. As the County moves

closer to buildout, MPDU production necessarily will decline as the rate of overall development
slows.

2. What policies and practices retain sale MPDUs as affordable housing beyond ten
years?

Restart of Control Period: Last year, the Council amended the MPDU law to restart the
ten-year price control period for units resold before the end of the original control period. This
policy should have a significant effect on the duration that MPDUs remain under price controls.
In 2003, the average age of a privately-owned price controlled MPDUs put up for resale was six
years. Thus, on average, these resold units will remain under price control for a minimum of 16
years — six years before the resale and an additional ten years after the resale. The effective
control period for resold units could extend for a greater duration if multiple successive owners
each choose to sell after owning the unit for fewer than ten years.

Non-Profit Acquisition: The Housing Opportunities Commission (HOC) and other non-
profit entities may purchase an MPDU at its initial sale or at resale (either during or after price
control). The law allows HOC or DHCA to acquire up to one-third of MPDUs and caps the
combined total amount of units acquired by all government and non-profit entities at 40 percent
of all MPDUs. Historically, the provision has been interpreted to limit government and non-

profit MPDU acquisition to the stated percentages within a subdivision rather than within the
County as a whole.

Through 2002, HOC and other non-profits acquired a total of 1,545 MPDUs. HOC and
other non-profits generally rent these units to families below the MPDU income eligibility level.
Thus, once HOC acquires a former MPDU, the length of the control period becomes moot and
the unit remains affordable for however long the non-profit owns the property.

3. What effect would modifying the MPDU sale control period have on the supply of
affordable housing and on the economic well-being of MPDU owners?

The MPDU law requires the owner of a sale unit to live in the home. Resale of an
MPDU gives an owner an opportunity to improve his or her economic condition by realizing the
equity invested in the home and (for sales after the control period) any appreciation in its sale
price. The owner of a sale unit benefits from the expiration of the control period since the house
may command a higher sale price (with the owner keeping half of the increased value).
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Expiration of the control period may have a downside for some MPDU owners. Removal
of price controls may result in a higher property tax burden on the homeowner. A household that
once qualified for an MPDU may have difficulty paying higher property taxes if its household
income has not risen above MPDU eligible levels.

Expiration of price controls may remove a unit from the County’s supply of affordable
housing. Whether or not a post-control unit remains affordable is a function of the size, type,
and location of the unit as well as prevailing market conditions.

4. How do recent post-control resale prices compare to current controlled prices?

Expiration of the control period lets the owner sell the unit at whatever price a buyer is
willing to pay. The table below displays the average prices of post control MPDUs sold in 2002.

2002 MPDU Resale Prices
Post Control Period Sales

Number | Avg. Sale Price
‘Garden Condominium 15 $117,900
Townhouse 11 $151,600
Duplex 2 $185,000
Single Family Detached 1 $179,000

Source: Department of Park and Planning

MPDU s sold after the control period expired remained more affordable than similar units
in the County. For example, the median sales price for used townhouses in 2002 was $185,000,
22 percent higher than the average post-control MPDU townhouse resale price of $151,600.
Nonetheless, expiration of the control period appears to result in a significant increase in MPDU
sale prices. Post-control period MPDUs generally command higher prices than would have been
realized under price controls. The table below shows the average asking price for MPDUs sold
in 2003.

2003 MPDU Resale Prices
Price Controlled Sales

Number |Avg. Sale Price

Garden Condominium 4 $86,300
Townhouse 13 $106,800
Derived from DHCA records

Comparing post-control sales with controlled sales reveals that townhouses built as
MPDUs but sold at market rate commanded prices about 42 percent higher than prices for
townhouses still under MPDU controls. Post-control garden condominiums sold at prices about
37 percent higher than controlled units of the same type. This analysis is based on a relatively
small number of units sold, and so the actual relationship between controlled and non-controlled
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MPDU prices may differ somewhat from the percentages cited above.! Nonetheless, the data
~demonstrates that removal of price controls results in a significant increase in MPDU prices
(even though these units remain less expensive than units produced for market rate sale).

5. How much should an MPDU homeowner benefit from increases in home value?

The current law allows MPDU owners who stay in their unit more than ten years to build
wealth both from their equity investment and from increases in their home’s value. However,
the law also requires each MPDU owner to share any home value windfall with the County. An
owner who sells an MPDU after price controls have expired must pay the Housing Initiative
Fund half of the difference between the resale price and the original purchase price, adjusted for
inflation, the value of improvements, and any sales commission. The County’s half of the
windfall value provides funds for different types of affordable housing projects supported
through the Housing Initiative Fund. The current policy strikes a balance between promoting
personal economic growth for MPDU buyers and returning profits to the community to assist
those who still need affordable housing.

The goal of letting moderate income households build assets through MPDU ownership
is predicated on the assumption that home ownership is the primary means for these households
to accumulate wealth. This assumption may be true for a household with wage earner(s) that
have continuing limited income potential. Other households may experience significant growth
in income after qualifying for an MPDU. While all MPDU buyers must be income-eligible at
the time of purchase, no income test is applied when a unit is resold. The same windfall
distribution rules apply no matter what the household income when the unit is resold.

6. What sale rental control periods apply in other jurisdictions with inclusionary zoning
programs?

The County’s MPDU program has the shortest sale control period of any major
inclusionary zoning program in the country. The next shortest sale control periods among major
programs exist in Denver, Colorado and Fairfax, Virginia, with 15 year price controls, and
Boston, Massachusetts and Santa Fe, New Mexico with 20 year sale controls.

The most common sale control period is 30 years, which is the period required by the
City of Rockville. The cities of San Diego, California and Portland, Oregon have rental control
periods between 50 and 60 years. Burlington, Vermont has adopted a 99 year sale control
period. In Boulder, Colorado and Cambridge, Massachusetts, sale controls continue in
perpetuity.’

! This analysis compares 2002 market prices against 2003 controlled prices. A comparison using 2003
market prices likely would reveal even higher post-control resale prices.

2 Source: David Rusk.
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C. Policy Alternatives

In addressing the duration of the sale control period, the Council should consider two
competing policy goals — preserving affordable units and allowing a home owner to build wealth.
Extending the sales control period clearly preserves units as affordable for moderate income
families. However, extended price controls also prevent an MPDU owner from maximizing his
or her profit from the sale of the property. Staff has identified the following policy options for
the Council to consider. The first three choices represent alternatives from which only one may
be selected. The next three options may be combined with any of the alternatives.

Alternative Choices

1. Retain current control period: The Council may decide that the current sale control
period achieves the proper balance between preserving affordable units and providing
economic benefit to property owners, and could retain the ten-year price controls.

2. Extend the control period: The Council could extend the control period for sale units as
one way to preserve the stock of future MPDUs for a longer duration. Possible lengths
for the sale control period include 20, 30, 40, 50, or 99 years.

3. Make the control period permanent: The Council could extend the control period for sale
units in perpetuity as a means of preserving a permanent stock of MPDUs.

Additional Options

A. Create a “home equity trust fund”: The County could create a “home equity trust fund”
that would give MPDU owners an opportunity to build wealth through home ownership
even with an extended or permanent control period. The “home equity trust fund” would
provide a cash benefit to individuals who sell their MPDU at a controlled price after a
designated period of ownership. When an MPDU owner sells the unit at a controlled
price, the seller would receive a lump sum distribution from the trust fund based on a
formula linked to the market rate value of the unit at the time of sale. This approach is
intended to provide an MPDU owner an opportunity to build wealth while retaining price
controls for an extended period.

B. Impose an income eligibility test for windfall benefits: The Council could impose an
income eligibility test for receipt of windfall benefits from the sale of an MPDU. The
income test could reduce or eliminate the windfall received by MPDU owners who
experienced a significant increase in household income, and would apply either at the

time of a post control period sale or at the time of a distribution from the home equity
trust fund.

C. Encourage HOC and non-profit to buy MPDUs: The County could encourage HOC and
other non-profits to buy MPDUs as a mean of preserving a portion of the MPDU stock as
affordable (either as resold MPDUs with permanent price controls or as rental units for
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MPDU or lower income levels). Non-profit acquisition of MPDUSs might occur either
during or after price controls.

D. Council Staff Recommendations

Staff recommends Alternative 2: extend the sale control period to 99
years in combination with Option A, create an MPDU Preservation
Fund. This strategy would preserve the MPU stock while giving
MPDU owners an opportunity to build wealth.

Staff recommends that DHCA begin to compile data on the annual
earnings of MPDU seller to see if an income test on windfall benefits
is warranted. Staff also encourages HOC and non-profits to acquire
| MPDUs within the concentration limits stated in the law.

Staff sought a means to preserve MPDUs at controlled prices while also giving each
MPDU owner the opportunity to profit from the sale of his or her property. Staff believes that
achieving both objectives is feasible by combining an extended control period with the
creation of an equity trust fund to help MPDU owners build wealth from the increased
value of their home. Staff recommends extending the control period to 99 years for newly
built sale MPDUs. A 99-year control period roughly corresponds to the useful life of a home.
Under the extended control period, the County would not restart the price control clock when a
unit is sold.

Staff recommends extending the sale control period only in conjunction with the
creation of a home equity trust fund. This fund (which could be called the “MPDU
Preservation Fund”) would provide a lump sum cash payment to MPDU owners who sell their
homes at a controlled price after a designated period of ownership. The lump sum payment
could be based on a formula linked to the change in value of the home. As is the case today, the
payment amount would equal 50 percent of the measured increase in home value. Indices that
could be used to measure the change in home value include assessments of comparable homes,
the increase in the median cost of a similar type of home, or the appraised value of the particular
home. Similar to current policy, an MPDU owner would be eligible to receive a payment from
the MDPU Preservation Fund after owning the home for ten years.

Because control period restrictions are terms of the sales contract, it would be legally
difficult to apply an extended control period to MPDUs that already have been sold. However,
the MDPU Preservation Fund may be used to encourage voluntary sales of existing post-control
period MPDUs at controlled prices by offering sellers a payment similar to the increase in the
appreciated value of their home.

A trust fund would require capitalization. Staff suggests that the County could designate
a part of the County’s annual transfer to the Housing Initiative Fund (HIF) to capitalize the
MDPU Preservation Fund. An annual contribution between $1,000,000 and $1,500,000 from
HIF to the MDPU Preservation Fund should be sufficient to fund home owner payments and
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keep the fund solvent for decades. The suggested annual contribution represents between six and
nine percent of the $16.1 million annual commitment that the County has made to HIF. If at any
time, the County cannot maintain sufficient resources in the MDPU Preservation Fund to make

payments, then the sale control period would revert to ten years and MPDU owners would sell
their homes at market rate after the price controls expire.

The County also could explore the possibility of imposing an income test at the time of
MPDU resale. The purpose of this test would be to withhold a portion or the entire windfall
from increased home value for households that were once moderate income but have become
significantly wealthier while living in the MPDU. To date, DHCA has had no reason to collect
data on the incomes of those who sell MPDUs. As such, there is no way of knowing what
percentage of MPDU sellers has achieved a marked increase in household income.

Staff recommends that DHCA begin to collect data on the incomes of MPDU sellers. If
this data reveal that a significant percentage of sellers have enjoyed a large increase in income,
then the Council may consider imposing an income test for receipt of windfall benefits from the
sale of an MPDU. The income test could reduce or eliminate the windfall received by MPDU
owners who have experienced a large increase in household income and could apply at the time
of either a post control period sale or at the time of a distribution from the MPDU Preservation
Fund. The income test would apply only to the appreciated value of the home and would not
diminish the home owner’s ability to recover the equity invested in the home.

Finally, Staff encourages HOC and other non-profit groups to purchase MPDUs as a
mean of maintaining a supply of housing that may serve households at income levels too low to
qualify for the MPDU program. Indeed, extension of the sale control period may allow non-
profits to acquire units over ten years of age that may have been too expensive at market rates.
Staff supports non-profit acquisition of MPDUs within the concentration limits currently
established in the law. Staff does not recommend modifying the law to allow non-profits to
acquire a higher percentage of homes in a neighborhood.
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CHAPTER 7
RENTAL CONTROL PERIOD

POLICY QUESTION: How long should rents be controlled for MPDUs?

A. Current Law

The MPDU law establishes a control period in which rental units are subject to maximum
rent limits. For the first 20 years after initial rental, a MPDU must not rent at an amount greater
than that established through regulation. The Council originally adopted the MPDU law with a
five-year rental control period. The Council extended the control period for rental units to ten
years in 1981. In 1989, the Council extended this control period to 20 years.

In April 2003, the Council approved Executive Regulation 11-02 which tied maximum
MPDU rents to the program’s eligibility income limits. The regulation uses a formula that
converts income limits for different family sizes into maximum rents based on a standard of 1.5
persons per bedroom and an assumption that tenants should pay 25 percent of their annual
income on rent (exclusive of utilities). The formula in Executive Regulation 11-02 AM currently
produces the following maximum monthly rents for MPDU garden apartments:

Efficiency $790 / month Two Bedrooms $980 / month
One Bedroom $835/ month Three Bedrooms $1,125 / month

These rent limits are based on current MPDU income limits and will change
automatically with an adjustment to the approved income limits. DHCA is working to develop a
regulation establishing maximum rents for MPDUs in high-rise buildings. DHCA expects the
Executive to submit this regulation to the Council in early 2004.

B. Policy Considerations

The length of the MPDU control period is intended to balance the goals of preserving
units as affordable and letting the property owner maximize the economic benefit from the

property.

1. How many rental MPDUs are now under rent control? Is the supply of rental
MPDUs increasing or decreasing?

At the close of 2002, about 650 rental MPDUs were under rent control in the County.
The number of rental MPDUs peaked in 1989 at more than 2,400 units. The County
experienced a precipitous decline in the supply of rental MPDUSs during the 1990s, as more than
2,000 MPDUs had their (then ten-year) rent controls expire. Few of the expired MPDUs were
replaced as production of new rental MPDUs slowed dramatically. During the 1980s, an average
of 241 new rental MPDUs were produced a year; in contrast, MPDU production fell to an
average of 44 rental units a year during the 1990s. A graph displaying the annual changes in the
supply of rental MPDUs appears on the following page.

Page 7 -1



sjun ainn4g

|0JJU0D 8211d Japun sHun [eluay

&

|
i
|
i
i
|
| i

|

R R A S R I I I R A g A P
P L EELCEEET PR LR
r 0

- 00S

- 0001

- 00SG1

Page 7-2

-t 0002

- 0062

000¢€

|osjuo ) adlid Japun sNAdIA ejudy jo Alddng



A nearly ten-year slump in multi-family housing production ended in the late 1990s. In
the first three years of the current decade, an average of 72 new rental MPDUs were produced
each year.

As aresult of the 1989 amendment that extended the rental control period to 20 years, the
entire existing supply of rental MPDUs will remain under rent controls until 2009. After that,
the County will begin to lose units in the current MPDU inventory. Whether the overall supply
of rental MPDUs rises or declines in the future depends on the rate of production and the length
of the control period. As the County moves closer to buildout, MPDU production necessarily
will decline as the rate of overall housing development slows. In addition, the County’s policy
of accepting payments in lieu of MPDUs in certain developments (known as alternative
agreements or “buyouts”) has impacted rental MPDU production. The issue of buyouts and their
effect on MPDU production is discussed in Chapters 12 and 13 of this report.

2. What effect would modifying the MPDU rent control period have on the County’s
supply of affordable housing and the economic well-being of MPDU owners and
tenants?

By definition, rental units are occupied by a non-owner. The tenant gets no benefit from
expiration of the control period and may have to relocate to another development to retain a
controlled or otherwise affordable rent. In addition, expiration of the control period may
remove a unit from the County’s supply of affordable housing. Whether or not a post-control
period unit remains affordable is a function of the size and location of the unit as well as
prevailing market conditions.

Expiration of the control period benefits the property owner, who is then free to raise
rents to current market rates. The magnitude of this benefit is determined by the difference
between market and MPDU rents when the controls expire.

While the value of the expiration of rent controls may be meaningful at the time of
expiration, the promise of increased revenues from rent increases 20 years in the future has
negligible impact on the financial viability of a project at the time of development. Development
loans typically have terms under five years and rarely, if ever, exceed 20 years. The decision to
invest in a development is almost always predicated upon rate of return calculations for a period
significantly shorter than the 20 year MPDU rent control period.

A direct proportional relationship exists between the duration of the control period and
the supply of MPDUs. For example, extending the rental control period from 20 to 50 years
represents a 250 percent (or 2 ¥ times) increase in the length of rent controls. As new units are
produced, the overall rental MPDU supply will continuously grow without any loss of units for
50 years. After 50 years, the County supply of rental MPDUs would be 250 percent (or 2 Y2
times) greater than would have existed under a 20 year control period as shown in the table on
the following page.
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Total MDPUs Under Rent Control
(assumes average annual production of 75 units per year)

With 50-Year Controls | With 20-Year Controls| Ratio
After 1 Year 75 75 ltol
After 10 Years 750 750 ltol
After 20 Years 1,500 1,500 ltol
After 30 Years 2,250 1,500 1.5t 1
After 40 Years 3,000 1,500 2to 1
After 50 Years 3,750 1,500 25t01

Note: the ratios remain unchanged at any assumed annual production rate.

3. How long are rents controlled in other jurisdictions with inclusionary zoning
programs?

The County MPDU program has among the shortest rent control periods of any
inclusionary zoning program in the country. Of major programs, only Denver, Colorado, at 15
years has a shorter rental control period. Fairfax County, Virginia and Santa Fe, New Mexico
each have a 20 year rent control period similar to that of Montgomery County. Many
communities have adopted significantly longer control periods. The City of Rockville’s rent
control period extends for 30 years. The cities of Cambridge, Massachusetts; San Diego,
California; San Francisco, California; and Portland, Oregon each have rent control periods
between 50 and 60 years. Burlington, Vermont has adoPted a 99-year rental control period. In
Boulder, Colorado, rent controls continue in perpetuity.

C. Policy Alternatives

Staff has identified the following policy alternatives for the Council to consider. The first
three choices represent alternatives from which only one may be selected. The fourth option
may be combined with the second or third alternatives.

Alternative Choices

1. Retain current control period: The Council may decide that the current control period
for rental MPDUs achieves the proper balance of preserving affordable units and
providing economic benefit to property owners, and could retain the 20-year control
period for rental MPDUs.

2. Extend the control period: The Council may extend the control period for rental units to
preserve the stock of future MPDUs for a longer duration. Possible rental control periods
include 30, 40, 50, or 99 years.

! Source: David Rusk.
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3. Make the rent controls permanent: The Council may maintain rent controls for the life of
each unit as a means of preserving a permanent stock of MPDUs.

Additional Option

A. Provide rental unit rehabilitation assistance: A property owner may use increased
revenues from expired MPDUs to help fund rehabilitation of those units (which would be
20 years old when controls expire). The Council could establish a rental MPDU
rehabilitation assistance program if it also decides to extend the control period beyond 20
years. For example, the County could use the newly created “MPDU Preservation Fund”
(see Chapter 6) to offer interest-free loans for the rehabilitation of 20-year-old MPDUs
that will remain under rent control for an extended period.

D. Council Staff Recommendations

Staff recommends Alternative 2 that extends the rent control period
to 99 years. Staff suggests that a MPDU Preservation Fund could
provide rehabilitation loans to multi-family properties with MPDUs.

As with sale MPDUs, the optimal length of the rent control period involves a trade-off
between preserving the MPDU stock and giving property owners an opportunity to profit from
their investment. Unlike sale units, however, rental units are occupied by a non-owner. A tenant
sees no benefit from the expiration of the control period. Expiration of rent controls benefits the
entity that owns the property at the end of the control period.

Staff finds that expected rent increases 20 years in the future will have negligible impact
on the financial viability of a project at the time of development. The decision to invest in a
development is almost always predicated on rate of return calculations for a period significantly
shorter than the 20 year MPDU rent control period. For that reason, extending the control period
beyond 20 years should have a limited effect on the viability of new multi-family projects.

Staff finds the benefit of preserving affordable housing greatly outweighs the drawback
of controlling future rent revenues. Therefore, Staff recommends extending the control period
to 99 years for new rental MPDUs.

In conjunction with the recommendation in Chapter 6 to create an MPDU Preservation
Fund, Staff suggests that the County should establish a rental MPDU rehabilitation
assistance program if the Council decides to extend the control period beyond 20 years.
The County could use MPDU Preservation Fund resources to offer low-interest or interest-free
loans to rehabilitate 20-year-old MPDUs.
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CHAPTER 8
ZONES SUBJECT to the MPDU REQUIREMENT

POLICY QUESTION: Should MPDUs be required in large lot residential zones?

A. Current Law

All proposed subdivisions with 35 or more dwelling units is zoned with a density greater
than one unit per acre must comply with the MPDU law. The Zoning Ordinance establishes the
residential zone classifications and the zones in which the MPDU density bonus and optional
development standards apply. The MPDU requirements, density bonus provisions, and optional
method development standards do not apply in large lot residential zones and rural zones.

B. Policy Considerations

In 2001, the Council’s Planning, Housing, and Economic Development (PHED)
Committee asked the Planning Board to evaluate the feasibility of extending the MPDU
requirement to subdivisions in the RE-1, RE-2, RE-2C, RC, and RNC Zones. In 2003, the
Planning Board transmitted a Zoning Text Amendment (ZTA) that proposes applying the MPDU
requirement to properties in the RE-1, RE-2, RE-2C, and RNC zones that are recommended for
public sewer service in a master plan. A copy of the ZTA recommended by the Planning Board
appears in Appendix C.

Large lot zones are located predominantly in the residential wedge areas of the County.
The largest concentrations of undeveloped properties in these zones are located in the Cloverly,

Olney, Sandy Spring/Ashton, Upper Rock Creek, and portions of the Fairland and Potomac
Subregion planning areas.

1. How many new affordable units might result from applying the MPDU law to large
lot zones? What factors would influence actual MPDU production in these zones?

Two years ago, Planning Board Staff analyzed the likely housing yield that would be
achieved by applying the MPDU requirement to 44 large lot-zoned properties of sufficient size to
support MPDUs. Housing yields in large lot zones often are restricted by environmental
constraints, including steep slopes, streams, and stream buffers. Planning staff assumed that in
most cases units could be clustered to avoid environmentally sensitive areas. Only the most
severely constrained sites were eliminated. The table on the following page shows the Planning
Staff’s estimated potential MPDU yield by zone, adjusted to account for environmental
constraints.
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Estimated Potential Large Lot MPDU Yields by Zone
(Adjusted for Environmental Constraints)

New MPDUs at:
12.5% MPDUs [15.0% MPDUs
RC 12 17
RE-1 51 73
RE-2 90 123
RE-2C 76 83
RNC 9 12
Total 238 308

Note: Zoning changes proposed in the Upper Rock Creek Master Plan
could increase potential MPDU production in the RNC zone.

2. How would the availability of public sewer service influence MPDU production on
the large lot zones?

Potential housing unit yields in large lot zones may be difficult to achieve because of the
amount of land needed to provide septic systems in areas not designated for public sewer service.
Only five of the 44 identified large lot properties (two in the RNC zone and three in the RE-2C
zone) are designated for sewer service, with a combined potential MPDU yield of 20 to 27 units.
Planning Staff research indicates that actual housing generation in projects with septic systems
falls well below that in projects served by public sewer. Extending public sewer allows
clustering of units and a greater likelihood of achieving full density. Clustering also offers an
opportunity for more flexibility in project design.

3. What is County policy regarding public sewer service in large lot zones?

The County policy regarding the extension of sewer service is contained in the
Comprehensive Water Supply and Sewerage System Plan. The approved Plan designates all
zones with densities of two or more units per acre as “intended” for sewer service. The Plan
designates areas zoned for non-clustered low density development (such as in the RE-2 zone and
select properties in the RE-1 zone) as intended for individual septic systems. However, the Plan
identifies public sewer service appropriate for large lot zones where the local master plan
recommends cluster development.

4.  What MPDU optional development standards might be appropriate for large lot
zones?

The Zoning Ordinance authorizes the use of optional development standards in certain
zones where MPDUs are required. MPDU optional standards vary by zone. MPDU optional
standards are less restrictive in regard to unit type, density, lot size, and setback requirements
than the standard method of development in the same zone. If MPDUs are required in the large
lot zones as recommended by the Planning Board, appropriate optional standards should be
considered.
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To maintain compatibility with surrounding housing, the Planning Board proposed that
MPDU optional standards for the RE-1, RE-2C, and RNC zones allow only single-family
detached and duplex units, but not townhouses. (In suburban areas of the County, townhouses
are generally considered to be compatible with single-family detached housing.) The Planning
Board also recommends development standards for large lot zones that establish alternative
setbacks, minimum lot area, and minimum lot width. These dimensional and size requirements
should be consistent with the overall density, clustering, and housing type standards of the zone.

5. When a residential density is established in a master plan, does the density include or
exclude MPDUs?

The Zoning Ordinance imposes no general limit on increasing base residential density to
accommodate MPDUs as required by the law. In the absence of any provision to the contrary,
residential density recommended in a master plan would not include the added MPDUs. Planned
Development and certain other zones clearly state that the MPDU bonus densities are in addition
to the master plan recommended maximum density. The Zoning Text Amendment
recommended by the Planning Board proposes limiting development dens1ty, including MPDUs,
in the RNC zone to a maximum of 1.22 dwelling units per gross acre." The proposed
amendment further states that the density recommendation must conform to the recommendation
of the applicable master plan.

C. Policy Alternatives

In evaluating this issue, the Council must weigh the relative benefits of different policy
objectives. Applying the MPDU requirement to the large lot zones would increase MPDU
generation and disperse affordable housing to new geographic areas of the County. However, by
virtue of their low densities, large lot zones would only produce a modest number of new
MPDUs and may offer unique challenges in achieving compatibility with surrounding
development.

Council Staff identified the following policy alternatives. The first four choices represent
alternatives from which only one may be selected. The next two options may be combined with
the second through fourth alternatives.

Alternative Choices

1. Do not expand the zones now subject to the MPDU requirement: The Council could
make no changes to the zones subject to the MPDU requirement.

2. Extend the MPDU requirement to zones with densities less than one unit per acre: The
Council could apply the MPDU requirement to all residential subdivisions (that exceed
the minimum size requirement) in the RE-1, RE-2, RE-2C, and RNC zones.

! A density limit of 1.22 units per acre results from applying the maximum allowable MPDU density bonus (22
percent) to one acre zoning.
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3. Extend the MPDU requirement to large lot zones where a master plan recommends
sewer service: The Council could apply the MPDU requirement to properties (that exceed
the minimum size requirement) in the RE-1, RE-2, RE-2C, and RNC zones when the
local master plan recommends public sewer service.

4. Apply the MPDU requirement to clustered development in large lot zones where a master
plan recommends sewer service: The Council could apply the MPDU requirement to
properties (that exceed the minimum size requirement) in the RE-1, RE-2C, and RNC
zones that are recommended for sewer service in a master plan and develop under a
cluster option. This differs from the previous alternative in that MPDU requirement
would not extend to the RE-2 zone, where clustering is not allowed.

Additional Options

A. Establish MPDU development standards for large lot zones: If the Council extends the
MPDU requirement, the Council should then decide on development standards for the
added zones. The major development standard decision revolves around permitted unit
types. For each zone with an MPDU requirement, the Zoning Ordinance should specify
whether detached, duplex, four-plex, and townhouse units are permitted.

B. Review master plan maximum densities for RNC zoned properties: If the Council applies
the MPDU requirement to the RNC zone, the Planning Board should consider whether it
is necessary to draft limited amendments to the Sandy Spring/Ashton and Potomac
master plans to adjust densities to accommodate possible MPDU density bonuses.

D. Council Staff Recommendations

Staff recommends Alternative 4: apply the MPDU requirement to
clustered development in areas in the RE-1, RE-2C, and RNC zones
where the approved master plan recommends sewer service. Staff
supports creating flexible MPDU development standards for these
zones.

Staff supports a uniform policy that master plan densities not include
MPDUs. Amendments to the Sandy Spring/Ashton and Potomac master
plans may be necessary to review density limits that were set without
consideration of MPDUs.

The question of MPDUs in large lot zones involves a trade-off between competing policy
goals — geographic dispersal of affordable housing and consistency of land use in the low-density
residential wedge. Applying the MPDU law would generate a modest increase in MPDU
production and advance the objective of dispersing affordable housing to all geographic areas of
the County. However, building an MPDU on a one- or two- acre lot that is both economically
viable and compatible with surrounding development may be difficult to achieve.
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Staff believes that the County can reasonably disperse MPDUs to those portions of the
residential wedge with clustered development. Clustered development allows sufficient
variation in housing types, lot sizes, and lot coverage to accommodate MPDUs that fit in with
adjacent housing without excessive cost to construct. Therefore, Staff recommends that the
Council apply the MPDU requirement to clustered subdivisions in the RE-1, RE-2C, and
RNC zones where a master plan recommends sewer service. A subdivision in the RE-1 zone
that does not develop under the cluster option would not be required to build MPDUs.

Staff recommends that the master plan process is the appropriate way to decide
whether clustering is appropriate for a given property. Through the master plan process,
decisions regarding clustering and sewer service are studied in the context of related land use,
environmental, housing, and public facility considerations. Staff does not believe that the sewer
category change process alone involves sufficient review of interrelated policies to determine
whether a development should be clustered or should include MPDUs.

Staff does not recommend requiring MPDUs in the RE-2 zone because this zone does not
permit clustering. The Staff recommendation applies the MPDU requirement to precisely the
same zones that the Comprehensive Water Supply and Sewerage System Plan identified as
intended for public sewer service.

Staff further recommends that MPDU development standards for clustered low-density
zones encourage flexibility in lot size and lot coverage requirements. The MPDU optional
standards should allow a variety of housing types, including duplexes and possibly four-plexes,
built to a scale compatible with the neighborhood.

As previously mentioned, the Planning Board recommends limiting development density,
including MPDUs, to a maximum of 1.22 dwelling units per gross acre in the RNC zone. Staff
believes that the recommended master plan density, considering the MPDU requirement, could
be adjusted below the maximum appropriate development density. Staff supports a uniform
policy that residential densities specified in master plans should not include MPDUs.
Planning Staff should consider whether amendments are necessary to the Sandy
Spring/Ashton and Potomac master plans which each include RNC zoning with density
limits that were very carefully set without consideration of MPDUs.
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CHAPTER 9
MINIMUM SUBDIVISION SIZE

POLICY QUESTION: What should be the smallest subdivision where MPDUs are required?

A. Current Law

The MPDU law applies to every subdivision with 35 or more residential units that is
located in a zone where the MPDU requirement applies. Last year, the Council amended the
MPDU law to reduce the minimum subdivision size where MPDUs are required from 50 to 35
units. The purpose of this amendment was to increase the production of new MPDUs from in-
fill and other small developments.

The MPDU requirement only applies to developments of 35 to 49 units if the property
can accommodate a 20 percent density bonus and the Planning Board finds that achieving the
bonus density would not conflict with environmental standards and regulatory requirements and
would not significantly reduce neighborhood compatibility. In addition, when the Planning
Board approves a subdivision of 35 to 49 units, the number of MPDUs required must be reduced
by one unit if necessary to assure that the subdivision includes at least one bonus market rate
unit.

B. Policy Considerations

Reducing the minimum subdivision size where MPDUs are required would result in
greater production of MPDUs. However, pursuing this policy goal raises several corollary
policy considerations.

1. What is the relationship between subdivision size and the number of MPDUs?

In reducing the minimum subdivision size last year, the Council sought to assure that
application of the law to smaller subdivisions would generate an increase in both MPDUs and
market rate units. To achieve this goal, the Council added the provisions that: (a) limit
application of the law to developments of 35 to 49 units which can accommodate a 20 percent
density bonus; and, (b) adjust the number of MPDUs so that the development includes at least
one bonus market rate unit.

For subdivisions of 50 units or more, the current law does not guarantee that imposing the
MPDU requirement will result in a net increase in market rate units. Indeed, the law imposes a
base MPDU requirement of 12.5 percent without providing any density bonus. In extending the
law to subdivisions between 35 and 49 units, the Council intended that these developments gain
at least one bonus market rate unit. Under the formula in the existing law, small subdivisions

rarely would qualify for an increase in market rate units, even with the maximum number of
MPDUs.
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2. How do subdivisions benefit from MPDU development standards?

Independent of whether application of the MPDU law results in a net increase in market
rate units, the property owner and developer benefit by being able to develop the property under
the MPDU standards in the Zoning Ordinance. The Zoning Ordinance includes development
standards for subdivisions with MPDUs that provide more flexibility and options than are
generally permitted under the base zone. For example, the MPDU development standards often
allow smaller lot sizes and different unit types than otherwise would be permitted in the base
zone. Subdivisions of all sizes can take advantage of these standards which reduce development

costs and often let a property accommodate more units than would be achievable under the base
zone.

3. Is there a critical mass of units necessary to make the MPDU requirement feasible in
certain zones?

In most single family subdivisions with more than 50 units, the MPDU requirement is
fulfilled by constructing townhouses. The MPDU development standards allow townhouses in
single-family detached zones. Townhouses typically are built in a group of at least five or six
attached units. It is often economically infeasible to construct a row of attached homes with
fewer than five or six units in a manner compatible with other units in the subdivision. In a few
cases, developers in single family zones have met their MPDU requirement by building small
detached units or duplexes with a fagade similar to adjacent non-MPDU detached units.

However, alternative unit types generally are more expensive to design and build than standard
townhouses.

4. How would changing the minimum subdivision size affect MPDU production?

Council Staff asked Planning Staff to estimate how many MPDUs would have been
produced if the County reduced the minimum subdivision size five years ago. As illustrated in
the table below, if the minimum subdivision size been reduced to 10 units five years ago, the 34
subdivisions approved between 1998 and 2002 would have produced between 83 and 99 new
MPDUs (depending on achieved density bonus), assuming that the law did not guarantee a
minimum number of market rate units. If the minimum subdivision size had been reduced to 20
units, the 15 approved subdivisions would have produced between 47 and 56 new MPDUs using
the same assumptions.

Number of MPDUs That Would Have Been Produced
With Reduced Minimum Subdivision Size (1998 - 2002)
(assuming no minimum number of market rate units)

, 10 to 34 units | 20 to 34 units
Number of Subdivisions 34 15
Number of MPDUs assuming:
No Density Bonus 83 47
Maximum Density Bonus 99 56
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As mentioned, when it lowered the minimum subdivision size to 35 units, the Council
limited the requirement to subdivisions that could achieve the maximum density bonus without
compromising neighborhood compatibility and environmental standards. Moreover, the MPDU
formula for subdivisions of between 35 and 49 units was adjusted to guarantee at least one bonus
market rate unit in addition to the number that would have been achieved without the MPDU
requirement.

For subdivisions below 35 units, the MPDU requirement and density bonus formulae
would almost never produce even one bonus market rate unit without further reducing the
number of required MPDUs. No subdivision with 31 or fewer units could ever achieve a net
increase of market rate units (even under the maximum density bonus) through application of the
current formula. The only cases in which application of the formula would produce a net
increase of one market rate unit would be for subdivisions of 32 or 33 units under the maximum
22 percent density bonus.

If the minimum subdivision size had been lowered in 1998 to ten units with a guaranteed
bonus market rate unit, the 34 subdivisions would have produced up to 57 new MPDUs,
assuming all subdivision achieved the maximum density bonus. If the minimum subdivision size
had been lowered to 20 units, then the 15 subdivisions would have produced up to 40 new
MPDUs. In either case, no MPDUs would have been produced in any subdivision that could not
receive the maximum density bonus.

Number of MPDUs That Would Have Been Produced
With Reduced Minimum Subdivision Size (1998 - 2002)
(assuming guarantee of at least one bonus market rate unit)

10 to 34 units | 20 to 34 units
Number of Subdivisions 34 15
Number of MPDUs assuming:
No Density Bonus 0 0
Maximum Density Bonus 57 40

5. What was the effect of reducing the minimum subdivision size from 50 to 35 units?

In the year since the Council reduced the minimum subdivision size to 35 units, the
Planning Board has not reviewed any new project between 35 and 49 units.

6. What effect does the minimum subdivision size have on geographic dispersal of
affordable housing?

As mentioned in Chapter 3, a primary purpose of the MPDU program is to achieve
economic integration through geographical dispersal of affordable housing. The law establishes
a link between the geographic location of new housing development and the location of
affordable housing. However, this link exists only in subdivisions large enough to be subject to
the MPDU law. As the County moves closer to build-out, large new single-family subdivisions
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will primarily locate in the few areas of the County with large remaining tracts of undeveloped
land. Large multi-family developments will be increasingly concentrated in central business
districts and transit centers. In addition, in-fill development likely will become more prevalent
than occurs today. How many new MPDUs are created in parts of the County that likely will

experience primarily small in-fill development will depend on whether the County reduces the
minimum subdivision size for the MPDU requirement.

7. What are the minimum subdivision sizes in other jurisdictions with inclusionary
zoning requirements?

The table below displays the minimum subdivision size for inclusionary zoning programs
around the country. As the table shows, the minimum subdivision size in Montgomery County
(35 units) is higher than in almost every other community with an inclusionary zoning program.
However, many of the jurisdictions with minimum subdivision sizes of 10 or fewer units are
smaller communities (mostly in California) which have density bonuses greater than the 22
percent allowed in the County.

The three largest jurisdictions in the Washington metropolitan area (other than
Montgomery County) with inclusionary zoning programs each have a minimum subdivision size
requirement greater than the County’s. The City of Rockville, as well as Fairfax and Loudoun
Counties, Virginia, each have a minimum subdivision size of 50 units. Last year, Frederick
County approved an inclusionary zoning program with a minimum subdivision size of 25 units.
The Frederick County program has yet to produce its first unit.

MINIMUM SUBDIVISION SIZE AT WHICH INCLUSIONARY ZONING APPLIES
Under 10 Units
(78 Communities)
Alameda Co CA East Palo Alto CA  Monterey Co CA  Ripon CA Santa Fe NM
Arlington MA Fairfax CA Morgan Hill CA Rohnert Park CA Santa Monica CA
Arroyo Grande CA  Fremont CA Morro Bay CA Roseville CA Santa Rosa CA
Berkeley CA Gonzales CA Napa Co CA San Benito Co CA  Sebastapol CA
Boulder CO Heraldsburg CA Newton MA San Carlos CA Solana Beach CA
Brookline MA Irvine CA Novato CA San Clemente CA  Somerville MA
Burlington VT Laguna Beach CA  Palo Alto CA San Diego CA Sonoma CA
Calistoga CA Long Beach CA Patterson CA San Juan Bautista  S. San Francisco
Carlsbad CA Longmont CO Petaluma CA S. Juan Capistrano  Tiburon CA
Carlsbad CA Los Altos CA Pismo Beach CA  S. Luis Obispo CA  Union City CA
Colma Bart CA Los Gatos CA Pleasant Hill CA  San Marcos CA Vista CA
Contra Costa CA  Mammoth Lks. CA  Pleasanton CA San Mateo Co CA  W.Hollywood CA
Coronado CA Menlo Park CA Portola Valley CA Santa Barbara CA  Winters CA
Cotati CA Mill Valley CA Poway CA Santa Cruz CA Yountville CA
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MINIMUM SUBDIVISION SIZE AT WHICH INCLUSIONARY ZONING APPLIES
10 Units
(35 Communities)
Agoura Hills CA Half Moon Bay CA  Mill Valley CA Portland OR San Mateo CA
Agoura Hills CA Larkspur CA Monterey CA Richmond CA San Rafael CA
Boston MA Lexington MA Napa CA Sacramento CA Santa Clara CA
Cambridge MA Livermore CA Oceanside CA Salinas CA Sunnyvale CA
Clayton CA Lompoc CA Oxnard CA San Anselmo CA  Sutter Co CA
Corte Madera CA  Marin Co CA Pasadena CA San Carlos CA Woodland CA
Del Mar CA Menlo Park CA Port Hueneme CA  San Francisco CA Yolo Co CA
Encinitas CA
20 Units
(5 Communities)
Brea CA Davis CA Dublin CA Nevada Co CA San Leandro CA
30 Units
(3 Communities)
Daly City CA Denver CO Emeryville CA
35 Units
(1 Community)
Montgomery Co MD
50 or More Units
(4 Communities)
Fairfax Co VA Loudoun Co VA Rio Vista CA Rockville MD

Source: David Rusk
C. Policy Alternatives

Staff has identified the following policy alternatives for the Council to consider. The first
four choices represent alternatives from which only one may be selected. The next three options
may be combined with any of the alternatives.

Alternative Choices

1. Retain current minimum subdivision size requirement: The Council could retain the
current requirement applying the MPDU law to subdivisions of 35 or more units, with
special conditions including the “one bonus market rate unit” provision in effect for
developments of 35 to 49 units.

2. Retain current minimum subdivision size without a guaranteed bonus market rate unit:
The Council could retain the current requirement applying the MPDU law to subdivisions
of 35 or more units, but could repeal the guarantee of at least one bonus market rate unit
for subdivisions of 35 to 49 units. In this option, the MPDU requirement would not
depend on a development achieving a 20 percent density bonus. The Planning Board
could reduce or eliminate the MPDU requirement if it finds that building the MPDUs
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would conflict with environmental standards or significantly affect neighborhood
compatibility.

3. Reduce the minimum size with special conditions for small subdivisions: The Council
could reduce the minimum subdivision size (to 20 or 10 units) and could apply special
conditions similar to those that now apply to subdivisions of 49 or fewer units.

4. Reduce the minimum size without a guaranteed bonus market rate unit: The Council
could reduce the minimum subdivision size (to 20 or 10 units) without any special
conditions for small subdivisions other than that the Planning Board could reduce or
eliminate the MPDU requirement if it finds that providing the MPDUs would conflict
with environmental standards or significantly affect neighborhood compatibility.

Additional Options

A. Reduce the minimum size in certain zones: The Council could establish a lower
minimum subdivision size in certain zones (such as townhouse zones) which may be
better suited than other zones to accommodate MPDUSs in smaller subdivisions.

B. Allow “pooling” of small subdivisions: Multiple small subdivisions could share a
common MPDU requirement. One of the pooled developments would host the MPDUs,
with financial contributions from other projects being developed at about the same time
in the same geographic area.

C. Allow buyouts for small subdivisions with site constraints: Along with reducing the
minimum subdivision size, the Council could amend the law’s buyout provision to allow
a cash payment to the Housing Initiative Fund as a substitute for providing MPDUs in
small subdivisions with severe environmental or compatibility constraints.

D. Council Staff Recommendations

Staff recommends Alternative 4: reduce the minimum subdivision
size to 20 units without a guaranteed bonus market rate unit, but
giving the Planning Board having the authority to reduce or
eliminate the MPDU requirement to preserve environmental
standards or neighborhood compatibility. Staff also supports a
pooling option for small subdivisions, but believes pooling
opportunities will be infrequent.

As the County moves toward build-out, fewer opportunities will exist to generate new
MPDUs as part of large subdivisions. Recognizing that future County development patterns will
differ significantly from prevailing patterns when the program was conceived, Staff recommends
that the MPDU requirement be applied to smaller subdivisions.
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As detailed in Chapter 2, the Zoning Ordinance’s MPDU development standards provide
substantial benefits which usually compensate a developer for providing MPDUs. In Staff’s
assessment, subdivisions as small as 20 units should benefit from the flexible development
standards and bonus densities which apply to subdivisions of any size. In fact, each of the 16
projects that voluntarily accepted the MPDU requirement was a subdivision of between 21 and
49 units.

Staff finds that there is no legal or policy requirement to guarantee bonus densities. The
MPDU program is a valid exercise of the County’s police power to regulate housing
development in the public interest. The legal issue of regulatory takings does not come into play
because the legislative actions at issue — limits on the prices and rents that can be charged for
some new housing units, and reserving them for eligible buyers and renters during priority
marketing periods — have a substantial nexus to valid legislative purposes and have not been
shown to deprive any developer of all economically viable use of any property. The County
compensates developers for producing MPDUs by providing flexible development standards as
well the opportunity to achieve bonus densities.

Reducing the minimum subdivision size may not result in a large increase in MPDU
production but would advance the goal of dispersing affordable housing to all developing or
redeveloping areas of the County. Staff understands that, because of their relatively small size,
some 20 to 49 unit subdivisions may encounter site specific environmental or neighborhood
compatibility challenges. The MPDU law should allow the Planning Board to reduce the MPDU
requirement when these situations arise.

Staff recommends reducing the minimum subdivision size to 20 units. The flexible
MPDU development standards offer sufficient benefit to the developer to accommodate the
MPDU requirement while retaining a reasonable prospect of realizing a profit. Therefore,
Staff believes that the County does not need to guarantee a bonus market rate unit for each
small subdivision. In cases where the limited size of a property may present environmental
or neighborhood compatibility challenges, Staff would let the Planning Board reduce or
eliminate the MPDU requirement. Finally, Staff would not require small subdivisions to
achieve a high density bonus before the MPDU requirement applies.

The Council could also amend the law to allow MPDU “pooling” for small subdivisions.
Multiple developments could share a common MPDU requirement, with one subdivision hosting
MPDUs for other subdivision. For this option to work, multiple small subdivisions in close
geographic proximity would have to proceed through the development process during the same
general time period. Staff recognizes that suitable conditions for the successful pooling of
subdivisions