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. STATEMENT OF THE CASE

In Petition No. S-2837, Justin T. Briddesteeks approval of a Special Exception under
Zoning Ordinance 859-G-2.00 to allow an access@artanent on property located at 13500
Keating Street, Rockville, Maryland in the R-60 $Rkential, One-family, Detached) Zone. The
legal description of the property is Lot 1, Blocg, 3n the Wheaton Woods Subdivision. The Tax
Account number is 01281212.

On March 16, 1971, the Board of Appeals appravegecial exception request of Robert
B. Kass, D.D.S, Case No. CBA-2972, to permit the aisthe basement level of the property for
a non-medical practitioner’s (dental) office subjecthe following conditions:

1. The Petitioner shall be the only doctor (dentistptactice on the subject property.

2. Before the dental practice is begun, off-streekipgr shall be installed in the following
manner: Petitioner shall install a 20-foot by 2%if parking area off of Parkland Drive,
as well as a 9-foot by 40-foot parking area off Kédating Drive, substantially in
accordance with Plan No. 4 submitted for the recamt subject to approval of the
Department of Inspection and Licenses.

On October 24, 2004, the Board of Appeals revoltesl special exception use as
abandoned in Case No.CBA-2972, effective Februapp@8?

On March 14, 2012, the Board of Appeals issuedta@ of a public hearing before the

Hearing Examiner for July 19, 2012. Exhibit 11(B)echnical Staff of the Maryland-National

! According to the deed (Exhibit 19) and MarylandoBement of Assessments and Taxation (SDAT) records
(Exhibit 17), Petitioner and Adelaide Da Silva ogrothe property. Since Ms. Da Silva did not siga t
Petition for Special Exception (Exhibit 1) and wext present at the hearing, Petitioner was requoeahd did
submit a signed Affidavit from Ms. Da Silva consagtto the Petition and agreeing to be bound by the
conditions of approval if the special exceptionuest is granted. Exhibit 21.

2 Technical Staff incorrectly cited the Board of Agats special exception case number as “S-2792& Th
correct citation is Case No.CBA-2972. To obtairaanurate history of the prior special exceptioa aisthis
property, the Hearing Examiner reviewed and hetakgs official notice of the Board of Appeals retor
related to this property. The Board of Appealrds show the property address as 3500 KeatingtStrae
correct address is 13500 Keating Street. Shoulidid?etr object, he may file an objection during tt@2day
period for requesting oral argument before the B@and the Hearing Examiner will reopen the recdrihe
case.
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Capital Park and Planning Commission (M-NCPPC) inreport dated July 10, 2012,
recommended approval of the special exception, fvien(5) conditions. Exhibit 14(&).

A Housing Inspector from the Department of Housamgl Community Affairs (DHCA)
inspected the property on June 13, 2012. HousirdeQospector Valerie Whitby reported her
findings in a memorandum dated June 28, 2012 (Bxh#). The inspector found the accessory
apartment had 317.5 square feet of habitable spades a result, concluded that occupancy in
the unit must be limited to no more than two (2fwgEants. Exhibit 12. Also submitted by
DHCA was a memorandum dated July 19, 2012, from Bdalesus of DHCA (Licensing and
Registration) noting that there were no access@grtments units in the neighborhood.
However, Ms. De Jesus reported there were threesteegd living units (RLU’S) in the
neighborhood; two were active and one was withdrangliminated in 2005. Exhibit 18.

The hearing went forward as scheduled on July2D4,2. Petitioner appearguo se.
Petitioner executed an Affidavit of Posting (ExhiBD). Petitioner testified in support of the
Petition and agreed to meet all the conditionsfegh in the Technical Staff Report (Exhibit
14(a)), and the Housing Inspector’s report (Exhl2}. No opposition appeared at the hearing.

The record was held open until July 30, 2012, llmnaPetitioner time to submit a signed
Affidavit from Adelaide Da Silva, co-owner of thergperty, consenting to the Petition for
Accessory Apartment and agreeing to be bound byaiditions of approval if the Petition is
granted. It also allowed time for the Court Repottecomplete the hearing transcript. The record
closed on July 30, 2012, with no further documentkeer than Affidavit from Adelaide Da Silva
(Exhibit 21) and the transcript being received.

For the reasons set forth below, the Hearing Eramrecommends approval of the

requested special exception, subject to the camditset forth in Section V of this Report.

% The Technical Staff report is frequently quoted @araphrased herein.
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Il. FACTUAL BACKGROUND
A. The Subject Property and Its Current Use
The subject property is located at 13500 Keatitrge$, Rockville, Maryland, in the
Wheaton Woods Subdivision. It is zoned R-60. Thaperty is a 7,244 square foot lot located
on the northeast corner of Keating Street and BadkDrive as shown (below) on the Zoning
Map of the area (Exhibit 14(a), Attachment 2):
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The lot is improved with a one-story single-faniigtached home with a basement.
Technical Staff described the property (Exhibita)4p. 2):

The main [dwelling’s] primary entrance and drivewase off of Keating
Street. The proposed accessory apartment has twanees. The main
entrance is on the west side of the house on RatKlaive, accessed by a
paved walkway ending in a couple of steps leadmgrdto the front door [of
the accessory apartment]. According to the applittzare is a wall light near
the apartment’s front entrance. Also, along thel@ad Drive frontage, there
is an approximately six-foot post lamp near thearte to the walkway. The
second entrance is in the back, behind a tall woa@dge and accessed off a
patio and down a flight of steps. There is cutsenb light fixture near the
back entrance. The Department of Permitting Sesvibas advised the
applicant that a light is needed by the back ep&ran
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There is a large tree in the front yard. The lawrat sides of the property is

well maintained. The backyard is gated. Withindlaged area, there is another
gated portion that contains a mulched play area.

The Site Plan for the property is shown below (Bitf):
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Photographs of the property, provided by the HaysTode Inspector (Exhibits 13(f)-
(9)), and Petitioner (Exhibit 9(a)), are shown be hext page.
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View from Parkland
Drive (Ex. 13(f))

View from corner of Keating
Street and Parkland Drive (Ex.

| 13(9)

Rear exit from accessory
apartment - off patio behind
fence \

Main entrance, walkway an
parking pad for accessory
apartment

Page 6
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B. The Surrounding Neighborhood
Technical Staff defined the general neighborhaotbaunded by Grenoble Drive to
the north, Justice Road to the west, Kalmia Siaeetthe approximate extension of Kalmia
Street to the south and Vandalia Drive to the e&sthibit 14(a), p. 2. Having no evidence
to the contrary, the Hearing Examiner accepts Stdéfinition of the general neighborhood.
The neighborhood boundary, which is depicted witolid line on the location map
shown below (Exhibit 16), has been drawn by Tedin#taff to include any nearby

properties that may be affected by a potentialdase in density or traffic:

Subject property
(lot 1)

Approved special
exception for home
occupation (lot 10)

Neighborhood
boundary
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Technical Staff advises that there are no otheessory apartments within the
defined neighborhood, zoned R-60. Technical Sthffwever, reported there was one
approved special exception for a home occupationestoration and storage of antiques and
collectibles located on lot 10 (east of property)Keating Street. Exhibit 14(a), p. 2.

In a memorandum to the Housing Code Inspectorddaisy 19, 2012, Ada DeJesus
with the DHCA, Licensing and Registration Unit, ogted: “In the direct vicinity of the
property, there are no accessory apartments and Hre three [registered living units]
RLUs.” Exhibit 18. Ms. DeJesus advised that twadha registered living units were active
and one was withdrawn or eliminated in 20@ased on the addresses provided by DHCA,
there is only one active RLU (13421 Tangier Plag#hin the defined neighborhood.

The Hearing Examiner concurs with Technical Ssaffbnclusion that the addition
of an accessory apartment special exception udeaubject property will not result in an
excessive concentration of similar uses or adweraect the residential character of the
neighborhood.

C. The Master Plan
The subject property lies within the geographicaacevered by théspen Hill Master
Plan, approved and adopted in 1994. Technical Staff agviisat although there is no Master Plan
recommendation relevant to this site, the Mastan Blupports maintaining the R-60 zoning and
“residential character of Aspen Hill.” Exhibit 14(g. 3. Additionally, Technical Staff believes
“[a]n accessory apartment on this site will help #spen Hill maintain its housing diversityd.

Thus, Technical Staff concluded that the subjeptiegtion is consistent with the Master Plan.

* DHCA provided the following addresses for the @ative registered living units: 13510 Parkland Br{0.11
miles north of Keating Street) and 13451 TangiacfIl(0.10 miles south of Keating Street).
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The Hearing Examiner agrees with Technical Staffabse the Plan supports the R-60
zoning which permits accessory apartments by spbexteption. While the main entrance to the
accessory apartment is visible from Parkland Drives consistent with a side entrance to a
single-family home. No modifications or changeshe property are necessary to accommodate
this special exception use. Since the exterid?eaiftioner's home will not be changed and there
is sufficient off-street parking to accommodate pineposed use and main dwelling, it will retain
the residential appearance and compatibility sobghthe Master Plan. The Hearing Examiner

therefore finds that the proposed use is consistghttheAspen Hill Master Plan.

D. The Proposed Use

Petitioner is requesting approval of an existirf square foot accessory apartment
located in the basement of his single-family, sfaliter, home’ Technical Staff reported that the
enclosed floor area of Petitioner's home (includihg basement) is approximately 2,054 square
feet and concluded that the accessory apartmestisrdinate to the main dwelling. Exhibit
14(a), p. 12. Petitioner and Ms. Da Silva willidesin the main dwelling and the accessory
apartment is currently occupied by two tenants19r.

The accessory apartment is a separate livingwithittwo separate exterior entrances. The
main entrance, visible from Parkland Drive, is keckon the west side of the home and is distinct
from the entrance to the main dwelling which fa&esating Street. Access to the apartment
entrance is via a concrete walk from the publiegidlk along Parkland Drive. The rear exit to
the accessory apartment is located on the easto$ittee house (down a flight of steps off the
patio) within the fenced backyard. Photographdefrhain entrance and rear exit to the accessory

apartment can be seen on page 6 of the report.

® According to Petitioner’s statement in supporhisfapplication (Exhibit 3), the accessory apartneaisted
and was being used as a licensed day care fagiign he and his girlfriend, Ms. Da Silva, purchated
property in April 2010.
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Petitioner provided the following additional photaghs of the driveway, main entrance, and

walkway to the accessory apartment (Exhibit 9(b)):
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Technical Staff reports: “The appearance of thistexy single-family is preserved as the
entrance to the accessory apartment exists andoddfications are proposed.” Exhibit 14(a), p.
11. The Landscape and Lighting Plan (Exhibit 6)shewn below, reflects the location of the

existing landscaping and lighting for the property.

Exterior lighting for
rear exit to accessory
apartment

Exterior lighting at main
entrance to accessory
apartment
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Technical Staff advises that the lawn is well naimed and found that “the entrance into
the accessory apartment and the walkway to therapat are illuminated with typical residential
outdoor light.” Exhibit 14(a), p. 10. Staff furtheoted, “That no direct light would intrude into
any adjacent residential propertyd:

DHCA inspected the property on June 13, 2012. sitmuCode Inspector Valerie Whitby
reported her findings in a memorandum dated Jun2@B (Exhibit 12), as follows:

The preliminary inspection was conducted on 6/23Mhe Accessory Apartment
is located in the cellar of the house. The isswegganding the Accessory Apartment
standards are as follows:

1. Install light outside the rear exit dodr.

2. The Accessory Apartment measures 317.5 squareféeehabitable space. 2
persons may live in the unit.

3. There are two separate driveways at the propertpcmommodate off street
parking for 4 cars. Street parking is open.

Ms. Whitby clarified that the exterior light oulsl the rear exit door must be
photoelectric. Petitioner testified that he inst@lthe required exterior light prior to the hegtin
Tr. 12.

Technical Staff reports: “The property has adegyadrking for the apartment with a
three-car driveway on Parkland Drive . . . and@asate two-car driveway for the main house [off
Keating Street]. There is ample on-street parkimg Keating Street.” Exhibit 14(a), p. 2.
Consistent with Staff's finding of adequate parkifog the accessory apartment, Ms. Whitby
testified that the separate driveway off Parklamt/®will accommodate at least two vehicles.
Petitioner testified that the driveway off ParklaDddve will be used by the accessory apartment
tenants only since there is adequate parking ®nthin dwelling on the driveway off of Keating

Street. Tr. 21. Based on this information, the ritgpExaminer concurs with Staff's finding that

there is adequate off-street parking for the mawelting and accessory apartment on Petitioner’s

® Technical Staff included this requirement (coieaitno. 4) as a condition of approval. Exhibit 4@ 2.
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property.
The overall net floor area of the accessory apamtnis approximately 598 square feet,

317.5 square feet of which is habitable, and inetua full kitchen, bathroom, laundry facilities, a

small living area, and two bedrooms. The FloonR$ashown below (Exhibit 5):

Rear exit — east side
of home —>

Small living area
Front of house facing

Keating Street — hatched
area to be used by main >
dwelling only.

Main entrance to accessory
apartment — facing Parkland Drive

\

Petitioner testified that the hatched area, naiedthe Floor Plan, is not part of the

accessory apartment space. This area will be ugdgtiedomain dwelling occupants. Tr. 18. The
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Housing Code Inspector provided several photogrdfhsibit 13(a)-(d)) of the interior of the

apartment, shown below:

Bedroom #1 Window in living area (between
(Ex. 13(a)) laundry and bedroom # 2)
(Ex. 13(b))
Bathroom Kitchen (Ex. 13(d))
(Ex. 13(c))

E. Traffic Impacts
Technical Staff reports: “The proposed Special dption meets the transportation-
related requirements. It satisfies the Local Areangportation Review (LATR) and Policy Area
Mobility Review (PAMR) tests, and will have no adse impact on area roadways or nearby
pedestrian facilities.” Exhibit 14(a), p. 3.

Transportation Staff reported (Exhibit 14(a), Attenent 1):
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The proposed accessory apartment will generateadditional (or two total)

peak-hour vehicular trips within both the weekdagrning peak period (6:30

to 9:30 a.m.) and the evening peak period (4:00:@0 p.m.). A traffic study

is not required to satisfy LATR because the proddaed use generates fewer

than 30 peak-hour trips within the weekday mornemgd evening peak

periods.

Although a development located in the Aspen HiliggoArea must mitigate

15% of their new site-generated vehicular trips,MMA mitigation is not

required because the accessory apartment gendeates than three new

peak-hour trips.

Due to the small scale of the proposed use, tregikte Examiner has no basis in this
record to disagree with the finding of TechnicafSand therefore agrees that the accessory
apartment satisfies the LATR and PAMR tests andl véiye no adverse impact on the area
roadways and pedestrian facilities. There beingwidence in the record to the contrary, the
Hearing Examiner so finds.

F. Environmental Impacts

Petitioners do not propose any external chang#dseteite. Technical Staff advises
that the property “contains no forest, streams,lamels, or environmental buffers and is
located in Rock Creek watershed; a Use | waterstexhibit 14(a), p. 4. According to
Technical Staff, the proposed accessory apartnemd icompliance withEnvironmental
Guidelinesand is exempt from the Forest Conservation Lédv.Based on this evidence, the
Hearing Examiner finds that Petitioner’s requedt mave no adverse environmental impacts.

G. Community Response

There has been no response from the communitergbsitive or negative, to the subject

petition.

[ll. SUMMARY OF THE HEARING

Petitioner, Justin T. Bridgett, testified at thebpc hearing in support of the petition.
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DHCA Housing Code Inspector, Valerie Whitby, alsstified as to compliance with the Housing
Code. Ms. Whitby's supervisor, Kevin Martell, waegent at the hearing but did not testify.
There was no opposition at the hearing.

A. Petitioner’s Case

Petitioner Justin T. Bridgett

Petitioner executed an Affidavit of Posting (Exh0) and supplied a copy of the deed to
the property (Exhibit 19). Petitioner confirmedtth& resides in the home with his girlfriend and
co-owner of the property, Adelaide Da Silva, whoswat present at the hearing. Petitioner
agreed to supply a notarized signed Affidavit frda. Da Silva consenting to the Petition and
agreeing to be bound by all the conditions if thetit®n in this matter is granted. Tr. 4-6.
Petitioner testified that the accessory apartmeas wm existence when he and Ms. Da Silva
purchased the property approximately two and ayeadfs ago. Tr. 26.

Petitioner adopted the findings and conclusionghi Technical Staff report (Exhibit
14(a)) as his own evidence and agreed to comply alitthe conditions set forth in the report. Tr.
8. Petitioner also agreed with the findings andctusions of the Housing Inspector’'s report
(Exhibit 12) and agreed to meet all the conditi@e$ forth therein. Petitioner confirmed he
installed a photoelectric residential porch lighthe rear exit door of the accessory apartment as
instructed by the Housing Inspector. Tr. 8-12. Téw@r entrance to the accessory apartment is on
the same side as the main driveway off Keating Areer. 15.

Petitioner identified the Site Plan (Exhibit 4)andscape and Lighting Plan (Exhibit 6),
photographs of the property (Exhibit 9 (a)-(b))ddhe Floor Plan (Exhibit 5).

Petitioner testified that he took the four photgrs shown in Exhibits 9(a)-(b) and they

accurately depict the front and side views of lWmb. The entrance to the main dwelling and rear
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entrance to the accessory apartment can be seé&xhibit 9(a). The front entrance to the
accessory apartment is located on the side of disenfacing Parkland Drive and adjacent to a
three-car paved driveway. The path to the entrazm®nects to the public sidewalk along
Parkland Drive. Petitioner identified interior arekterior photographs (Exhibit 13(a)-(g))
submitted by the Housing Code Inspection. Tr. 15-17

Petitioner identified the Floor Plan (Exhibit ®)rfthe accessory apartment. He noted the
hatched area was not part of the accessory apdrtnidns area was being used by the owners
and is located in the front of the house (facin@tifey Avenue). The area between the laundry
room and the second bedroom is a small open athaavdining room table. He said it could be
used as a living room or dining room. The accgsapartment has a main entrance on the side of
the house facing Parkland Drive and a rear entrancinhe other side of the house at the end of
the driveway off of Keating Avenue. The accessopartiment is currently occupied by two
people. Petitioner testified he understood the Hmu€ode Inspector’s finding of 317.5 square
feet of habitable space and that occupancy wasekihio no more than two people. Tr. 18- 20.
Petitioner testified that the paved driveway offRafrkland Drive can accommodate three vehicles
and would be used by the accessory apartment tepaht. The owners will park their vehicles
on the second paved driveway (two vehicles) oKeating Avenue. Tr. 21.

B. Public Agency Testimony

Housing Code Inspector Valerie Whitby

Housing Code Inspector Valerie Whitby testifiecgtttshe and her supervisor (Kevin
Martell) inspected the property on June 13, 201Z2he confirmed the accessory apartment
included two bedrooms, a small dining area, a kitgla full bathroom, and was occupied by two

people. Ms. Whitby reported there were no outstagndode violations against the Petitioner. Tr.
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26. The main entrance and rear exit doors to ¢tbessory apartment were secured with a single
cylinder deadbolt lock. The Inspector confirmee thriveway off of Parkland Drive can
accommodate at least two vehicles.

Ms. Whitby also identified a letter dated July P®12 (Exhibit 18), to her from Ada
DeJdesus, DHCA, Licensing and Registration. Ms. 383 reported there were no other
accessory apartments in the direct vicinity of tReter's home. However, she indicated there
were three registered living units (RLU’S) in thea and noted that two were active and one had
been withdrawn and/or eliminated in 2005. Ms. Whi#ttso noted that access to the accessory
apartment entrance was safe and had sufficiertiigghTr. 22-25.

IV. FINDINGS AND CONCLUSIONS

A special exception is a zoning device that autesricertain uses provided that pre-set
legislative standards and conditions are met, ttietuse conforms to the applicable master plan,
and that it is compatible with the existing neigiimod. Each special exception petition is
evaluated in a site-specific context because angspecial exception might be appropriate in
some locations but not in others. The zoning t#amstablishes both general and specific
standards for special exceptions and the Petitibiasr the burden of proof to show that the
proposed use satisfies all applicable general gedific standards. Technical Staff concluded
that Petitioner will have satisfied all the requments to obtain the special exception if he
complies with the recommended conditions. Exhid{&al.

Weighing all the testimony and evidence of recortber a “preponderance of the
evidence” standard (Code 59-G-1.21(a)), the HedExaminer concludes that the instant petition
meets the general and specific requirements foptbposed use as long as Petitioner complies

with the recommended conditions set forth in Parb&ow.
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A. Standard for Evaluation

The standard for evaluation prescribed in Codei@e&9-G-1.2.1 requires consideration
of the inherent and non-inherent adverse effecte@proposed use at the proposed location, on
nearby properties and in the general neighborhootherent adverse effects are “the physical
and operational characteristics necessarily assaciith the particular use, regardless of its
physical size or scale of operations.” Code Sachi9-G-1.2.1. Inherent adverse effects alone
are not a sufficient basis for denial of a speetateption. Non-inherent adverse effects are
“physical and operational characteristics not neaely associated with the particular use, or
adverse effects created by unusual characterstitse site.” Id. Non-inherent adverse effects,
alone or in conjunction with inherent effects, arsufficient basis to deny a special exception.

Technical Staff have identified seven charactessto consider in analyzing inherent and
non-inherent effects: size, scale, scope, lightsejatraffic and environment. For the instant
case, analysis of inherent and non-inherent adveifeets must establish what physical and
operational characteristics are necessarily adsociawith an accessory apartment.
Characteristics of the proposed accessory apartthahtare consistent with the “necessarily
associated” characteristics of accessory apartmeifitbe considered inherent adverse effects,
while those characteristics of the proposed uskedlenot necessarily associated with accessory
apartments, or that are created by unusual sitelitbtmms, will be considered non-inherent
effects. The inherent and non-inherent effects tbantified must then be analyzed to determine
whether these effects are acceptable or would eradverse impacts sufficient to result in
denial.

Technical Staff lists the following inherent chamcstics of accessory apartments

(Exhibit 14(a), p. 5):
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(1) The existence of the apartment as a separdity élom the main

living unit, but sharing a party wall with the mainit;

(2) The provision within the apartment of the resaey facilities, spaces,

and floor area to qualify as habitable space uttteBuilding Code;

(3) Provision of a separate entrance and walkwnaysafficient lighting;

(4) Provision of sufficient parking;

(5) The existence of an additional household ersite; and

(6) Additional activity from that household, inciad the potential for

additional noise.

The Hearing Examiner concludes that, in general, accessory apartment has
characteristics similar to a single-family residemath only a modest increase in traffic, parking
and noise that would be consistent with a largemilfaoccupying a single-family residence.
Thus, the inherent effects of an accessory apattmenld include the fact that an additional
resident (or residents) will be added to the neixghbod, with the concomitant possibility of an
additional vehicle or two.

Technical Staff found that there are no non-inher@dverse effects arising from the
accessory apartment. In support of this conclysiechnical Staff stated (Exhibit 14(a), p. 5):

Staff finds that the size, scale, and scope ofeeested use are minimal, and

that any noise, traffic neighborhood disruption, emvironmental impacts

associated with the use would be slight. Therenaranusual characteristic of

the site.

Based on these findings, Staff concluded “thatettere no non-inherent adverse effects
arising from the accessory apartment sufficieneftiasis for denialid.

Based on the evidence in this case, and consgisize, scale, scope, light, noise,
traffic and environment, the Hearing Examiner coranith Technical Staff and concludes
that there are no non-inherent adverse effects thenproposed use.

B. General Standards

The general standards for a special exception @uadf in Section 59-G-1.21(a). The

Technical Staff report and the Petitioner’s writtemidence and testimony provide sufficient
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evidence that the general standards would be isatisf this case, as outlined below.
Sec. 59-G-1.21. General conditions.

859-G-1.21(a)A special exception may be granted when the Board,
the Hearing Examiner, or the District Council, dsetcase
may be, finds from a preponderance of the evidehcecord
that the proposed use:

(1) Is a permissible special exception in the zone
Conclusion An accessory apartment is a permissible speciamian in the R-60 Zone,
pursuant to Code § 59-C-1.31(a).

(2) Complies with the standards and requirements$asét for
the use in Division 59-G-2. The fact that a prambsise
complies with all specific standards and requiretsetio
grant a special exception does not create a presiomp
that the use is compatible with nearby properties,an
itself, is not sufficient to require a special epiten to be
granted.

Conclusion  The proposed use complies with the specthodards set forth in § 59-G-2.00
for an accessory apartment, as outlined in Paoe@w.

(3) Will be consistent with the general plan for theyghal
development of the District, including any mastéanp
adopted by the Commission. Any decision to gradeay
special exception must be consistent with any
recommendation in a master plan regarding the
appropriateness of a special exception at a paldicu
location. If the Planning Board or the Board’s bedcal
staff in its report on a special exception conckidkat
granting a particular special exception at a pactar
location would be inconsistent with the land usgctives
of the applicable master plan, a decision to graine
special exception must include specific findings tas
master plan consistency.

Conclusion: The subject property is covered by thepen Hill Master Plangpproved and
adopted in 1994. For reasons set forth in Pait &f this report, the Hearing

Examiner finds that the planned use, an accesgoaytraent in a one-family
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detached home located in the R-60 zone, is consistegh the goals and
objectives of the AspeHill Master Plan
(4) Will be in harmony with the general character ok th

neighborhood considering population density, design

scale and bulk of any proposed new structuresnsitg

and character of activity, traffic and parking caotans,

and number of similar uses.

Conclusion: The proposed special exception would be imloary with the general character of
the neighborhood especially because no structunahges to the home are
proposed or required to accommodate the accesgangnzent. It therefore will
maintain its residential character. The accesspaytment is fully contained in the
basement of an existing dwelling. The main entraiscdistinct from the main
dwelling and located on the west side of the hogsesistent with a side yard
entrance of a single-family (split-foyer) home ltezhon a corner lot. The visibility
of the existing entrance to the accessory apartr(iéatkland Drive) does not
detract from the residential character of the neeghood especially considering
the home is located on a corner lot and its pn@cgl exception use as a dental
office for more than 35 years (CBA-2972). Occupandy be limited to no more
than two people and therefore will have only mininrapact on population
density. There is sufficient off-street parking & least four vehicles on the three-
car driveway off Parkland Drive and two-car drivgwaff Keating Drive to
accommodate the main dwelling and accessory apattma&ccording to
Transportation Staff, the proposed special excaptial not have an adverse

effect on vehicular traffic or pedestrian accesssafety in the immediate area.

There is only one approved special exception (hooeeipation for restoration and
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Conclusion:

storage of antiques and collectibles) and no adlceessory apartment uses within
the Staff-defined neighborhood. The Hearing Examiimls that the addition of
the proposed accessory apartment to the neighbarhab not be excessive or
change the residential character of the neighbathBased on these facts and the
other evidence of record, the Hearing Examiner kales, as did Technical Staff,
that the proposed use will be in harmony with trenegal character of the
surrounding residential neighborhood.
(5) Will not be detrimental to the use, peaceful engym

economic value or development of surrounding prieer

or the general neighborhood at the subject site,

irrespective of any adverse effects the use migkie hf

established elsewhere in the zone.
For the reasons set forth in the answer tgptegious section of this report, the
Hearing Examiner agrees and finds that the speexakeption will not be
detrimental to the use, peaceful enjoyment, ecoaoraiue, or development of
the surrounding properties or the defined neighbadh provided that the special
exception is operated in compliance with the listedditions of approval.
(6) Will cause no objectionable noise, vibrations, é&sm

odors, dust, illumination, glare, or physical adtyvat the

subject site, irrespective of any adverse effebts use
might have if established elsewhere in the zone.

Conclusion: Technical Staff found “the proposed use will natise any objectionable adverse

effects.” Exhibit 14(a), p. 6. The use will be imis and residential. According to
Staff, the walkway and entrance to the accessoayt@ent “are illuminated with
typical residential outdoor lighting.” Exhibit 14(ap. 10. Staff found “that no
direct light would intrude into any adjacent resitial property.”ld. The Hearing

Examiner finds the proposed accessory apartmeitcatlse no objectionable
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Conclusion:

Conclusion:

noise, vibrations, fumes, odors, dust, illuminatiglare or physical activity at the
subject site.
(7) Will not, when evaluated in conjunction with exigtiand

approved special exceptions in any neighboring one-

family residential area, increase the number, istgn or

scope of special exception uses sufficiently tecafthe

area adversely or alter the predominantly residainti

nature of the area. Special exception uses tha ar

consistent with the recommendations of a masteseotor

plan do not alter the nature of an area.
As previously discussed, there is only one apgaospecial exception (home
occupation) and no other accessory apartmentseldcaithin the neighborhood.
Because the proposed use is a residential use finyitide, and permitted by
special exception in the R-60 Zone, the specialeptton will not alter the
predominantly residential nature of the area. Haring Examiner concurs with
Technical Staff and finds that the proposed speoiakption will not increase the
number, scope, or intensity of special exceptiaesifficiently to affect the area
adversely or alter the predominantly residentialireaof the area.
(8) Will not adversely affect the health, safety, sigur

morals or general welfare of residents, visitorswarkers

in the area at the subject site, irrespective of adverse

effects the use might have if established elsewhetiee

zone.
The evidence supports the conclusion that tlopgsed use will not adversely
affect the health, safety, security, morals or gaineelfare of residents, visitors
or workers in the area of the subject site.
(9) Will be served by adequate public services anditiasi

including schools, police and fire protection, wate

sanitary sewer, public roads, storm drainage anteot
public facilities
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Conclusion: Technical Staff reports: “The available pulihcilities are adequate to serve the
proposed [special exception] use.” Exhibit 14(a)7 pThe evidence supports this
conclusion.

(A) If the special exception use requires approval of a
preliminary plan of subdivision, the Planning Board
must determine the adequacy of public facilities in
its subdivision review. In that case, approvalaof
preliminary plan of subdivision must be a condition
of the special exception.

(B) If the special exception:

(i) does not require approval of a new

preliminary plan of subdivision; and

(i) the determination of adequate public

facilities for the site is not currently valid for

an impact that is the same or greater than the
special exception’s impact;
then the Board of Appeals or the Hearing Examiner
must determine the adequacy of public facilities
when it considers the special exception application
The Board of Appeals or the Hearing Examiner
must consider whether the available public fa@hti
and services will be adequate to serve the proposed
development under the Growth Policy standards in
effect when the special exception application was
submitted.

Conclusion: The special exception sought in this case will meguire approval of a
preliminary plan of subdivision. Therefore, the Bbanust consider whether the
available public facilities and services will beeadate to serve the proposed
development under the applicable Growth Policy daatls. These standards
include Local Area Transportation Review (LATR) aRdlicy Area Mobility
Review (PAMR). As indicated in Part Il. E. of threport, Transportation
Planning Staff made such reviews and concluded tthetproposed accessory
apartment use would add one additional trip dureagh of the peak-hour

weekday periods. Since the existing house, combingh the proposed
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accessory apartment, would generate fewer tharota trips in the weekday
morning and evening peak hours, the requirementth®fLATR are satisfied
without a traffic study. For the same reason, PANRIso satisfied. Therefore,
the Transportation Staff concluded, as does theiktp&xaminer, that the instant
petition meets all the applicable Growth Policynstards.
(©) With regard to public roads, the Board or the
Hearing Examiner must further find that the
proposed development will not reduce the safety of
vehicular or pedestrian traffic.
Conclusion: Based on the evidence of record, especiallyatadability of adequate off-street
parking and the limited number of additional trigenerated by the special

exception, the Hearing Examiner concurs with Teciintaff and finds that the

proposed use will not reduce the safety of vehrcoitgpedestrian traffic.

C. Specific Standards

The testimony and the exhibits of record, especihié Technical Staff Report (Exhibit
14(a)), provide sufficient evidence that the speatandards required by Section 59-G-2.00 are
satisfied in this case, as described below.

Sec. 59-G-2.00. Accessory apartment.

A special exception may be granted for an acceszpaytment on the same lot
as an existing one-family detached dwelling, suligthe following standards
and requirements:

(a) Dwelling unit requirements

(1) Only one accessory apartment may be created ormsahee lot
as an existing one-family detached dwelling.

Conclusion: Only one accessory apartment is proposed.

(2) The accessory apartment must have at least ong paali in
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common with the main dwelling on a lot of one a@8,560

square feet) or less. On a lot of more than ones,aan

accessory apartment may be added to an existingfamgy

detached dwelling, or may be created through casiverof a

separate accessory structure already existing enstime lot as

the main dwelling on December 2, 1983. An accgssor

apartment may be permitted in a separate accesswugture

built after December 2, 1983, provided:

(1) The lot is 2 acres or more in size; and

(i) The apartment will house a care-giver found by Buard to
be needed to provide assistance to an elderly, ol
handicapped relative of the owner-occupant.

Conclusion: The accessory apartment is located in the baseofean existing one-family
detached dwelling and therefore shares a wall mnaon, as required for a lot of
this size (under one acre).

(3) An addition or extension to a main dwelling mayaperoved in
order to add additional floor space to accommodate
accessory apartment. All development standardghefzone
apply. An addition to an accessory structure ispaermitted.

Conclusion: No new addition or extension of the main dwejlis proposed. The accessory
apartment will be located in the basement of asterg dwelling.

(4) The one-family detached dwelling in which the ascss
apartment is to be created or to which it is todseled must be
at least 5 years old on the date of application &pecial
exception.

Conclusion: The house was built in 1959. Exhibit 17. It tHiere meets the “5 year old”
requirement.

(5) The accessory apartment must not be located ot a lo
0] That is occupied by a family of unrelated persans;

(i) Where any of the following otherwise allowed restdd uses
exist: guest room for rent, boardinghouse or a ségied living
unit; or

(i)  That contains any rental residential use other than
accessory dwelling in an agricultural zone.
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Conclusion: The use as proposed does not violate any gbrivsions of this subsection.
Also, a requirement that the occupancy of the maelling and the
accessory apartment meet all these standards wila lcondition of this
approval.

(6) Any separate entrance must be located so that pipeaance
of a single-family dwelling is preserved.

Conclusion: There are two entrances to the accessory apatitniidie main entrance is located
on the west side of the house and the rear eXicested on the east side of the
house. The rear exit is not visible because ofrédae yard fencing. While the
main entrance to the accessory apartment is vjsible consistent with a side
entrance to a single-family home located on a golote The Hearing Examiner
concurs with Technical Staff’s finding “[tlhe appaace of the existing single-
family is preserved as the entrance to the accgsg@rtment currently exists and
no modifications are proposed.” Exhibit 14(a), 4. 1Thus, there will be no
change to the residential appearance of the dwellilmne Hearing Examiner so
finds.

(7) All external modifications and improvements must be
compatible with the existing dwelling and surrourgli
properties.
Conclusion: Petitioner is not proposing any new constructenmodifications to the

exterior of the dwelling.

(8) The accessory apartment must have the same stdekess
(house number) as the main dwelling.

Conclusion: The accessory apartment will have the same agdi®the main dwelling.

(9) The accessory apartment must be subordinate tonthe
dwelling. The floor area of the accessory apartmstimited to
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a maximum of 1,200 square feet. The 1,200 squaee fe
limitation does not apply to an accessory apartniecated in a
separate existing accessory structure located enstime lot as
the main dwelling. The maximum floor area for pasate
existing accessory structure must be less thanesfept of the
total floor area of the main dwelling, or 2,500 sqe feet,
whichever is less.

Conclusion: The accessory apartment, at 598 square feet; 3tjdare feet of which is habitable,
is under the maximum 1,200 square feet restrictibachnical Staff estimated the
home’s total enclosed floor area is approximate}p2 square feet. The Hearing
Examiner finds, as did Technical Staff, that theessory apartment is subordinate
to the main dwelling.

59-G § 2.00(b)YOwnership Requirements

(1) The owner of the lot on which the accessory apartme located must
occupy one of the dwelling units, except for bada femporary absences
not exceeding 6 months in any 12-month period. pened of temporary
absence may be increased by the Board upon a {ntthiat a hardship
would otherwise result.

Conclusion: The Petitioner will live in the main dwelling dhe property.

(2) Except in the case of an accessory apartment thatseat the time of the
acquisition of the home by the Petitioner, one yearst have elapsed
between the date when the owner purchased the pyojsettlement date)
and the date when the special exception becomestieff. The Board
may waive this requirement upon a finding that ardship would
otherwise result.

Conclusion: According to the deed (Exhibit 19) submittedoirthe record, Petitioner and
Adelaide Da Silva purchased the property on Ap®il 2010. The one-year rule

has therefore been satisfied.

(3) Under no circumstances, is the owner allowedeieive compensation for
the occupancy of more than one dwelling unit.
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Conclusion: The Petitioner will receive compensation foryoahe dwelling unit as a condition
of the special exception.

(4) For purposes of this section owner means an indalidvho owns, or
whose parent or child owns, a substantial equitabiterest in the
property as determined by the Board.

Conclusion: Petitioner submitted a deed (Exhibit 19) daAedl 19, 2010, evidencing joint
ownership of the subject property with Adelaide Bd#va. Therefore, the
Hearing Examiner concludes that this condition lieeesn met.

(5) The restrictions under (1) and (3) above da apply if the accessory
apartment is occupied by an elderly person who lbeesn a continuous
tenant of the accessory apartment for at least 2@ary.

Conclusion: Not applicable.

59-G § 2.00(c) Land Use Requirements

(1) The minimum lot size must be 6,000 square fatept where the
minimum lot size of the zone is larger. A propedysisting of more than
one record lot, including a fraction of a lot, i be treated as one lot if it
contains a single one-family detached dwelling ldlfconstructed prior
to October, 1967. All other development standarfdhe zone must also
apply, including setbacks, lot width, lot coveragailding height and the
standards for an accessory building in the caseafversion of such a
building.

Conclusion: The subject property consists of a single (cortar}hat is approximately 7,244
square feet in area, and therefore satisfies ¢gjgsirement. The property is located
in the R-60 Zone, which permits an accessory apartras a special exception use.
Technical Staff provided a table, shown in the negttion (D. Additional
Applicable Standards), which demonstrates compiiandith the development
standards of the R-60 Zone.

(2) An accessory apartment must not, when considareombination

with other existing or approved accessory apartrmengsult in
excessive concentration of similar uses, includatiger special
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exception uses, in the general neighborhood of pgheposed
use(see also section G-1.21 (a)(7) which concemsessive
concentration of special exceptions in general).

Conclusion:

As discussed in Part lll. B of this report, #has only one approved special
exception (home occupation) and no other accesgmitments located within the
Staff-defined neighborhood. The Hearing Examinerccws with Technical Staff's
conclusion and finds that the proposed special miae will not create an

excessive concentration of similar uses.

(3) Adequate parking must be provided. There best minimum of
2 off-street parking spaces unless the Board makéer of the
following findings:

0] More spaces are required to supplement on-streskipg; or
(i) Adequate on-street parking permits fewer off-street

spaces.
Off-street parking spaces may be in a drivewaydblaerwise must
not be located in the yard area between the frdrihe house and
the street right-of-way line.

Conclusion:

59-G § 1.23.

There are at least four off-street parking spaaeailable on the two existing
paved driveways located on subject property. iBagt confirmed the driveway
off Parkland Drive, which can accommodate at leastvehicles, will be used by
the accessory apartment tenants only. The Petitiovik use the two-car
driveway on the east side of the property accef®ed Keating Street. Tr. 21.
The Hearing Examiner finds, therefore, that theimim requirement of two (2)
off-street parking spaces has been met and thexgffisient off-street parking to
accommodate the main dwelling and accessory apattme

D. Additional Applicable Standards
General development standards

(@) Development StandardsSpecial exceptions are subject to the
development standards of the applicable zone whbkee special
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exception is located, except when the standargheésiBed in Section
G-1.23 or in Section G-2.

Conclusion: The subject property is in the R-60 Zone. Tdikiing table from the Technical
Staff report (Exhibit 14(a), p. 8) demonstrates pbamce with all development

standards for the R-60 Zone:
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Conclusion:

Conclusion:

(b) Parking requirements Special exceptions are subject to all
relevant requirements of Article 59-E.

As discussed in Part 11.D of this report, theradequate off-street parking on the
property to accommodate the accessory apartmennaimddwelling. The
driveway located on Parkland Drive can accommodtlteast two vehicles and
will be used by the accessory apartment tenanes dfilkeway located on Keating
Street, on the east side of the property, can acwiate two vehicles and will be
used by the main dwelling occupants. There is aroptstreet parking available
on Keating Street. The Hearing Examiner concuth Wechnical Staff and finds
that “[a]dequate parking exists for the proposezkasory apartment.” Exhibit
14(a), p.8.Further, the Hearing Examiner concurs with Stadit t'proposed
special exception request meets the parking remeinés of Article 59-E.”Id.
The Hearing Examiner so finds.
(c) Minimum frontage. In the following special exceptions the
Board may waive the requirement for a minimum fagetat the street
line if the Board finds that the facilities for irggs and egress of
vehicular traffic are adequate to meet the requieets of section 59-
G-1.21:

(2) Rifle, pistol and skeet-shooting range, outgoo

(2) Sand, gravel or clay pits, rock or stone quesr

(3) Sawmill;

4) Cemetery, animal;

(5) Public utility buildings and public utility sictures,

including radio and T.V. broadcasting stationglan
telecommunication facilities;

(6) Equestrian facility;

(7) Heliport and helistop.
The special exception is not included in the adsteand is therefore, not

applicable. The proposed use will not resultrig e@hange in the site’s frontage,

which satisfies the minimum frontage requiremeffithe R-60 Zone.
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Conclusion:

(d) Forest conservationlf a special exception is subject to
Chapter 22A, the Board must consider the prelimyndorest
conservation plan required by that Chapter when rapmg the
special exception application and must not appravespecial
exception that conflicts with the preliminary faresnservation plan.

As discussed in Part Il. F of this report, thegerty is exempt from the Forest
Conservation Law because the property is less4B2000 square feet. Based
on this evidence, and having no evidence in therteto the contrary, the
Hearing Examiner finds that Petitioner’s requedt mave no adverse
environmental impacts.

(e)  Water quality plan If a special exception, approved by
the Board, is inconsistent with an approved preatiany water quality
plan, the applicant, before engaging in any lanstalibance activities,
must submit and secure approval of a revised waitlity plan that
the Planning Board and department find is consisterith the
approved special exception. Any revised water tyglian must be
filed as part of an application for the next deysteent authorization
review to be considered by the Planning Board, sslie Planning
Department and the department find that the requnevisions can be
evaluated as part of the final water quality plaaview.

Conclusion: This section pertains only to sites in spegratection areas, where water

Conclusion:

quality plans are required. This site is not withh SPA.
) Signs The display of a sign must comply with ArtickeFs
Petitioner has not proposed any signs.

(9) Building compatibility in residential zones Any
structure that is constructed, reconstructed oemdtl under a special
exception in a residential zone must be well reldtethe surrounding
area in its siting, landscaping, scale, bulk, hejgmaterials, and
textures, and must have a residential appearancereviappropriate.
Large building elevations must be divided into ididt planes by wall
offsets or architectural articulation to achievengpatible scale and
massing.
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Conclusion: There will be no external modifications or chasdo the existing dwelling to

accommodate the accessory apartment. Thus, teengxdwelling will maintain

its residential appearance of a single-family de¢aichome compatible with the R-

60 Zone.

(h) Lighting in residential zones All outdoor lighting must

be located, shielded, landscaped, or otherwiseebedf so that no

direct light intrudes into an adjacent residentighoperty. The

following lighting standards must be met unless Buard requires

different standards for a recreational facility do improve public

safety:

(1) Luminaires must incorporate a glare and spill
light control device to minimize glare and lighé¢$pass.
(2) Lighting levels along the side and rear loeks

must not exceed 0.1 foot candles.
Conclusion: Technical Staff reports: “[T]he entrance inte #iccessory apartment and the

walkway to the apartment are illuminated with tygbicesidential outdoor lighting.

Staff finds that no direct light would intrude inramy adjacent residential property.”
Exhibit 14(a), p. 10. With the exception of thetallation of a photoelectric cell
light at the rear exit to the accessory apartnmemiew lighting will be added. The
Hearing Examiner agrees with Technical Staff thatdutdoor lighting is

residential in character and finds that there kllno direct light intrusion or

objectionable illumination or glare at the siteaa®sult of the special exception.

V. RECOMMENDATION

Based on the foregoing analysis, | recommend thatRetition of Justin T. Bridgett,
BOA No. S-2837, which seeks a special exceptionaforaccessory apartment to be located at
13500 Keating Street, Rockville, Maryland, be GRAND, with the following conditions:

1. The Petitioner is bound by his testimony, represtgoris and exhibits of record;
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2. The Petitioner must comply with the conditionsfeeth in the Memorandum of Valerie
Whitby, Housing Code Inspector, Division of Housiagd Code Enforcement (Exhibit
12):
a. Install a light outside of the rear exit door.
b. The Accessory Apartment measures 317.5 squardoiebabitable space.
2 people may live in the unit.
c. There are two separate driveways at the propertgcttommodate off
street parking for 4 cars. Street parking is open

3. The Petitioner must occupy one of the dwelling s10ib the lot on which the accessory
apartment is located;

4, The accessory apartment must not be located oh thdbis occupied by a family of
unrelated persons, or where there is a guest roomemt, a boardinghouse or registered
living unit;

5. The Petitioner must not receive compensation fer docupancy of more than one

dwelling unit; and

6. The Petitioner must obtain and satisfy the requanraism of all licenses and permits,
including but not limited to building permits andauand occupancy permits necessary
to occupy the special exception premises and apéhat special exception as granted
herein. Petitioner shall at all times ensure thatspecial exception use and premises
comply with all applicable codes (including but riatited to building, life safety and
handicapped accessibility requirements), regulatidirectives and other governmental
requirements.

Dated: August 29, 2012

Respectfully submitted,

Tammy J. CitaraManis
Hearing Examiner



