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I. STATEMENT OF THE CASE

This case involves an application for a conditional use to operate &elyil@are Center
for over30 persongursuant t&Zoning Ordinance §58.4.4.F The subject property is Parcel
N120, in the White Oak Gardens Apartments, located at 11624 Lockwoag D Units F1,

T-2 and T3, and in an adjoining building, 11628 Lockwood Drive, in Uni#2 dnd F3, Silver
Spring, Maryl and 20904. T h e-00@ 7757 P (Exhibitg Z6and T a X
97), and it is owned by 72 Barrow Street Realtyiclwthas authorized this application through

its agent, Scott Fixell (Exhibits 17 and 24). The subject site is in-&@ Zone (Exhibit 7), and
aconditional use is required for a child care facility for 9 or morlen in that bne.

The Applicant, Samina Ali Zai, is currently operating a chily Care CentgfSmartEd
Early Learning Center) consisting of four apartment unite@two aforementione@djoining
buildings, 11624 LockwooBrive (Units T-1, T-2 and F3) and 11628 LockwabDrive (Unit T-

2). Units F1, T-2 and F3 at 11624 Lockwood Drive have a total of 53 children; and the Unit T
2 located in 11628 Lockwood Drive currently\ges an additional 20 children.

The previous operator of tlizgay Care Centavas Kamini Wayal, uder the name of
AABC Sc Ma Wayal operated hé&ay Care Centannder two special exceptionss-82,
granted by the Board of Appeatgpverning operations at1624 Lockwood Drivg and SE 034,
granted bythe Office of Zoning and Administrative Héags (OZAH) governing operations at
11628 Lockwood Drive.

On November 18, 2012, Ms. Ali Zai purchased the child care businesdviso Wayal.

Exhibit 18. On April8, 2015, the Ms. Ali Zai filed the subject conditional use application (CU

L All citations in this Decision are to the 2014 Zoning Ordinance for Montgomery County, adopted September 30,
2014 (Ordinance No. 132), as amended.

2The Child Care use in 11624 Lockwood Drive actually predates the grar@82b8 6/7/72. It existed under various
operators per special exceptions GBA15 (12/21/67) and CBR2710 (12/18/69). See Exhibits 41 and 101, p. 6.

A
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15-08) for permssion to operate Ray Care Centdn the additional site of Unit-B at 11628
Lockwood Drive(Exhibit 1). A notice was issued on April 14, 2015, scheduling a hearing for
August 6, 2015 (Exhibit 28).

On May 14, 2015, the Applicant requested thatBbard of Appeals transfer Special
Exception S82 from ABC Scholar to SmaEd Early Learning Center (Exhibit 42(e)), with the
previous special exception holder, Ms. Wayal, consenting to the transfer (Exhibit 42(f)). The
Board of Appeals issued a Resoluativansferring Special Exception82 to Ms. Ali Zai,
effective June 23, 2015 (Exhibit 43(a)).

After an exchange of emai |l s 6asmoDn,ghetchteo rAp p |
ExecutiveDirector of the Board of Appeals, the Plannibgpartmentindthe Depament of
Permitting Services, it was agreed that the best way toaeathe new request ferkpansion of
the operations and to regulate the overall operations of the combined day care facility was for the
Applicant toamend her application in CU 438 o request that all the day care operations be
consolidated under this new conditional use applicattonew OZAH hearing date would be
set. If the new combined conditional use were approcedsolidating all operations, the
existing special exceptior®82 and SE 03 will be revoked, as abandonefixhibits 44 to 68.
OnFebruary 5, 2016, the Applicant moved to amend her application (Exhibits 69 and 85), and
onFebruary 9, 2016, the amended application (Ex[iBjtwas accepted for filing by OZAH.

Approval of thisamendecdtonditional usepplicationwould increase the number of
children by 20, for a total of 93, with the additional children to be located in Uiital 11628
Lockwood Drive. The addition of Unit-B at 11628 Lockwood Drive would al$ring to five
the total number of apartment units in the subject Jitee proposed childay Care Center

would operate as one unified facility locatedtlire five apartmentsand thus wouldnclude all of



CU 1508, Ali Zai SmarEd Early Learning Center Paged

the units in the existing special exceptior82Sand SE 03, as well as the new UnitJ at
11628 Lockwood Drive. Exhibit 70.
At the request of the ApplicafExhibit 96), a notice for a rescheduled hearing date was
isstedon April 15, D16, setting the OZAH hearing fdune 24, 201@Exhibit 98). It also gave
notice of the motion to amend the applicatidm addition, the Applicanssueda notice, on May
17, 2016, of heintention to request a waiver of thequirement to provide theumber of
parking spacesalled for by Zoning Ordinance §59.6.2.{Bxhibit 99(a))? Instead, the
Applicant seeks permission to provide only 6 parking spaces (Exhibit 99(b)).
The Technical Staff of the Montgomery County Planning Department (Techiadbb6
Staff)issued a report on May 22016 recommending approval ofdlapplication and the
parking waiver, subject to seveanditions Ex. 101 The Panning Board met on Jui2e 2016
and voted unanimously to recommend approvahe parking waiver and the conditional use,
with the onditions recommended by Stads satedi n t he Chai 7,2616 Exel@t er of
On June 23, 2016, the Hearing Examiner ema
possible additional corttbns he might impose if the application were granted. Exhibit 103.
Thepublic hearing proceeded as scheduedune 242016 The Applicantestified, as
did her architect, Nea Mato No opposition withesses appeared at the hegaimgjthere &ve
been no opposition submissions inthiscd&se ght parents of children s

Day Care Centédiled letters ofsupport for the facility (Exhibit 20(d) (h)).

At the begiming of the hearinghe Hearing Examiner noted that the motion to amend
the application was unopposed and was granted, Tr. SAplean® s a tindioated thay

the Applicantaccepted théndings of Technical Staff anthe 7 conditions recommended by

3 Technical Staff calculatebat the number of parking spaces required under the Zoning Ordinance is 13asot 12
suggested by the ApplicaiutStaffs upports t he Applicantds request to gra
6 spaces. See discussion of the wareguest in Brt I1.C.2, of this Report and Decision, on pages 14 to 16.
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Technical Staff aththe Planning BoardTr. 6, 24. The Applicant also testified that she would
comply with the additional 11 conditions listed by the HegExaminer in Exhibit 103 (up &
total of 18 conditions). Tr. 24 Applicant 6s af f ibkkabul04. of post.i
At the conclusion of the hearing, the record wésdpenfor the Applicant to file by July6,
2016,arevised site plarglarifying where some items are locatéthese included:
1. Adding a northsouth arrow to the plan for easereference;
2. Noting the locations of signs identifying the Day Care Center (No new signs are
proposed);
3. Noting where the bus stops are located because the Day Care provides staff at these
stops to escort children;
4. Noting where another bus with preschoolets off children in the parking lot; and
5. Noting the location of the fence to be placed on the play area behind the newly
included apartment (the proposed fence was already included in other plans
submitted by the Applicant).
Technical Staff was given uhfuly 13 2016, tocommenif they wished to, and the Applicant
was given until July 18, 2016 teplyto anycomments by Staff. The record was set to close on
July 18, 2016.Tr. 66-67 and Exhibit 105.

The Applicant timely filed her amended site p(&xhibit 106(a)) on July 6, 2016, along
with some additional photos and electronic copies. No further comments were filed by
Technical Staffexcept an acknowledgment that the revised site plan contained the additions
specified at the hearing (Exhibit80 Therecord closed, as schedujed July 18 2016

For thereasonset forth at length in this Report and Decision, the Hearing Examiner
approves the conditional use application, subject to the conditions listed W Part

II. FACTUAL BACKGROUND
A. The Subject Property

As mentioned above, the subject property is in the White Oak Gardens Apartments,

located at 11624 Lockwood Drive, in UnitslT T-2 and F3, and in an adjoining building,
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11628 Lockwood Drive, in Units-2 and F3, in Silver Spring.The location of the site can be

seen on the map supplibg the Applicant as part of tle®ver sheet for her amended plan

submittals (Exhibit 76). It is reproduced belomith site locations noted
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Technical Staff described the site (Exhibit 101, p. 2):

The day care center is located in the-L6@ White Oak Gardens Apartment
Complex(the Property) comprising 7.6 acres zonedR The Property is bound by
Lockwood Drive to the south, and® zoned mediundensity multifamily units
along all other sides. It is currently improved with thrieefour-story garden

apartment structures agenerally slopes from south to north.

According to Technical Staffhe total combined square footage of the five units will be 4,270

square feetExhibit 101, p. 2. The Applicant provided a photograph of the garden apartments

where the child care camtis housed in Exhibit 76. It is reproduced on the next page:
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Technical Staff provided an aerial photograph showing the garden apartment complex

and marking the location of the subject site within it (Exhibit 101, p. 5):

)
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‘

White Oak Garden

S

As described by Technical Staff (Exhibit 101, p. 3):

The Property has two existing curb cuts from Lockwood Drive, which provide
two-way access and circulation into the parking area for the day care centdr as we
as other apartments in the compl€ke main entrance to the day care center,
accessed from the parking area via a sidewalk, isstorg below grade due to the
sloping topography.

Access to the site is depicted on the Site Rigproducedn Part ILC. of this Report, below.
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B. Surrounding Neighborhood
For the purpose of determining the compatibility of the proposed use, it is necessary to
delineateandéhr act eri ze t he A saf(irerthearaadhatrwgl bemostdirgctyb or h o o
impactedby the proposed ukeStaff proposed defininghe boundaries of theurrourding
nei ghb o rgénerallgbounded Ifly the Federal Research Center at White Oak to the south,
Lockwood Drive to the east, Stewart Lane and Columbia Pike to the north, andO%kite
Shopping Center and other commercgleis t o ttis @epicteebsldw.in@ mapfrom the

Staff report (Exhibit 101, p. 4):
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The Hearing Examiner acureupdingieighliodndodAé s def i n
indicated by St aThéneighBorhioad s primarily @ched®pvith CRT) , h
zones on the commercial property along the western boundatgff notes thattere is one other
special exception for a medical practice insteff-defined neighborhood; however, the records

of the Board of Appeals indicate that CE2828 for a dental office was revoked as abandoned on
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April 23, 1981. Thenly currently activespecial exceptios in the defined neighborhood are
those that pertain to the subject child care usg2(&nd SE 03).
C. Proposed Use
The Applicantseeksapproval of a conditional use to operate ddChay Care Center for
up to 93 children in the White ®&ardens Apartments, located at 11624 Lockwood Drive, in
Units T-1, T-2 and F3, and in an adjoining building, 11628 Lockwood Drive, in UnH2 and
T-3,in Silver SpringAs s he expl ai n e dded StaterAgntgBxhibit d8p. P-d:s A me

. . Currently, Smart Ed serves 73 children. Special Exception Case®. S
permits the operation of a day care center in Units T1, T2, and T3 in 11624
Lockwood Drive. Currently, there are 53 children cared for under that special
exception. Special Exceph Case No. SE 084 permit[s] the operation of a day
care center for 20 children in Unit T2 in 11628 Lockwood Drive. Smart Ed runs its
business from all of those units which share a fenced in area at the rear and are
easily accessible as they are nextrd In Case No.-82, the Board of Appeals in
2015, acknowledged that the day care center currently operates from four apartment
units in two adjoining buildings. . ..

To meet the continuing demands of the rauttit apartment complex and
the immediate area for child day care, Ms. Zai sought to expand into an existing and
vacant adjoining apartment next dobi628 Lockwood Drive (Unit 13
(hereinafter Th&EExpadedUaitdhaslartotaktgiogs floor area of
approxi mately 854 Square Feet (SF). I n Apr
conditional use which was accepted and captioned a$503 for 11628
Lockwood Drive, Unit F3.

Both the currently used 116482 unit and the proposed 11628Tunit
share a common wall. Ms. Zai seeks permission to have an additional 20 children
for the T-3 unit and thus allow Smart Ed to have a total of 93 students for the entire
conditional use; however, the issues surrouptire fact that the day care center
has in essence at least three special exceptions governing it need to be addressed
initially and by motion Exhibit . . .[85), the applicant requests that the application
be amended to include& and SE 034 as parof the consideration and 11624
Lockwood Drive, F1, T-2, and F3 along with 11628 Lockwood Drive-Z and F
3, be considered as a single conditional use in essence bringing together Case No.
S-82, Case No. SE 634 and CU15-08 under one use. The buildifaptprint will
not be expanded in any way. Smart EdO6s go
convert an existing vacant space into a more constructive purpose. [F@Jid5
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approved with this amendment and Smart Ed be permitted to operate as geday ca

facility for over 30 children at 11624 UnitsT; T-2, and F3 and 11628 Units-P
along with the new Unit B, then the special exception holder will agree to

abandon $82 and SE 03! similar to the conditions in tliEugbergdecision* This
would obvate the procedural and legal inefficiency of having a business which has

what could be and currently is subject to multiple special exception uses.

Technical Staff noted théihe Day Care Centewill have up to 93 children, ranging in

age fran infant to twelve years, and 15 nogsidential employeesThe proposed hours of

operation are Monday through Friday, 6:30 a.m. to 7:00 plowweekend or overnight hours

are proposedExhibits 101, p. 2.

1. Site Plan AccessOn-Site Parking and Areas for Drop-off and Pickup of Children
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T2, T4, T3 BLDG # 11824 - 53 STUDENTS

Tz BLDG # 11628 - 20 STUDENTS.

PROPOSED ADDITION TO DAY CARE
T3 BLDG # 11628 - 20 STUDENTS

SMART-ED EARLY LEARNING CENTER SIGNAGE

4 SeeBoard of Appeals Opinion iRaik and Lauren Tugberds-2875 (January 30, 2015) where a professional office
use was permitted in a residential property but a prior special exception (CBAdivéd® site needed to be
revoked agsbandoned CBA 1749 was revoked as abandoned by the Board of Appeals effective March 30, 2015.
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The subject site details are shown on another plan (Exhibit 81), along with site phot

keyed to that plan (Exhib&83(a)i (z)):
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