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I .  STATEMENT OF THE CASE  

 

This case involves an application for a conditional use to operate a child Day Care Center 

for over 30 persons pursuant to Zoning Ordinance §59-3.4.4.F.1  The subject property is Parcel 

N120, in the White Oak Gardens Apartments, located at 11624 Lockwood Drive, in Units T-1, 

T-2 and T-3, and in an adjoining building, 11628 Lockwood Drive, in Units T-2 and T-3, Silver 

Spring, Maryland 20904.  The propertyôs Tax Account Number is 05-00277577 (Exhibits 26 and 

97), and it is owned by 72 Barrow Street Realty, which has authorized this application through 

its agent, Scott Fixell (Exhibits 17 and 24).  The subject site is in the R-20 Zone (Exhibit 7), and 

a conditional use is required for a child care facility for 9 or more children in that zone.     

The Applicant, Samina Ali Zai, is currently operating a child Day Care Center (Smart-Ed 

Early Learning Center) consisting of four apartment units in the two aforementioned adjoining 

buildings, 11624 Lockwood Drive (Units T-1, T-2 and T-3) and 11628 Lockwood Drive (Unit T-

2).  Units T-1, T-2 and T-3 at 11624 Lockwood Drive have a total of 53 children; and the Unit T-

2 located in 11628 Lockwood Drive currently serves an additional 20 children.  

The previous operator of the Day Care Center was Kamini Wayal, under the name of 

ñABC Scholar.ò  Ms. Wayal operated her Day Care Center under two special exceptions ï S-82, 

granted by the Board of Appeals, governing operations at 11624 Lockwood Drive;2 and SE 03-4, 

granted by the Office of Zoning and Administrative Hearings (OZAH), governing operations at 

11628 Lockwood Drive. 

On November 18, 2012, Ms. Ali Zai purchased the child care business from Ms. Wayal. 

Exhibit 18.  On April 8, 2015, the Ms. Ali Zai filed the subject conditional use application (CU 

                                                           
1 All citations in this Decision are to the 2014 Zoning Ordinance for Montgomery County, adopted September 30, 

2014 (Ordinance No. 17-52), as amended. 
2 The Child Care use in 11624 Lockwood Drive actually predates the grant of S-82 on 6/7/72.  It existed under various 

operators per special exceptions CBA-2315 (12/21/67) and CBA-2710 (12/18/69).  See Exhibits 41 and 101, p. 6. 
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15-08) for permission to operate a Day Care Center in the additional site of Unit T-3 at 11628 

Lockwood Drive (Exhibit 1).  A notice was issued on April 14, 2015, scheduling a hearing for 

August 6, 2015 (Exhibit 28).   

On May 14, 2015, the Applicant requested that the Board of Appeals transfer Special 

Exception S-82 from ABC Scholar to Smart-Ed Early Learning Center (Exhibit 42(e)), with the 

previous special exception holder, Ms. Wayal, consenting to the transfer (Exhibit 42(f)).  The 

Board of Appeals issued a Resolution transferring Special Exception S-82 to Ms. Ali Zai, 

effective June 23, 2015 (Exhibit 43(a)). 

After an exchange of emails among the Applicantôs attorney, OZAHôs Director, the 

Executive Director of the Board of Appeals, the Planning Department and the Department of 

Permitting Services, it was agreed that the best way to evaluate the new request for expansion of 

the operations and to regulate the overall operations of the combined day care facility was for the 

Applicant to amend her application in CU 15-08 to request that all the day care operations be 

consolidated under this new conditional use application.  A new OZAH hearing date would be 

set.  If the new combined conditional use were approved, consolidating all operations, then 

existing special exceptions S-82 and SE 03-4 will be revoked, as abandoned.  Exhibits 44 to 68.  

On February 5, 2016, the Applicant moved to amend her application (Exhibits 69 and 85), and 

on February 9, 2016, the amended application (Exhibit 70) was accepted for filing by OZAH.   

Approval of this amended conditional use application would increase the number of 

children by 20, for a total of 93, with the additional children to be located in Unit T-3, at 11628 

Lockwood Drive.  The addition of Unit T-3 at 11628 Lockwood Drive would also bring to five 

the total number of apartment units in the subject site.  The proposed child Day Care Center 

would operate as one unified facility located in the five apartments, and thus would include all of 
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the units in the existing special exceptions S-82 and SE 03-4, as well as the new Unit T-3 at 

11628 Lockwood Drive.  Exhibit 70.  

At the request of the Applicant (Exhibit 96), a notice for a rescheduled hearing date was 

issued on April 15, 2016, setting the OZAH hearing for June 24, 2016 (Exhibit 98).  It also gave 

notice of the motion to amend the application.  In addition, the Applicant issued a notice, on May 

17, 2016, of her intention to request a waiver of the requirement to provide the number of  

parking spaces called for by Zoning Ordinance §59.6.2.10. (Exhibit 99(a)).3  Instead, the 

Applicant seeks permission to provide only 6 parking spaces (Exhibit 99(b)). 

 The Technical Staff of the Montgomery County Planning Department (Technical Staff or 

Staff) issued a report on May 20, 2016, recommending approval of the application and the 

parking waiver, subject to seven conditions.  Ex. 101.  The Planning Board met on June 2, 2016, 

and voted unanimously to recommend approval of the parking waiver and the conditional use, 

with the conditions recommended by Staff, as stated in the Chairôs letter of June 7, 2016. Ex. 102.   

 On June 23, 2016, the Hearing Examiner emailed the Applicantôs attorney a list of 

possible additional conditions he might impose if the application were granted.  Exhibit 103. 

 The public hearing proceeded as scheduled on June 24, 2016.  The Applicant testified, as 

did her architect, Nea Maloo.  No opposition witnesses appeared at the hearing, and there have 

been no opposition submissions in this case.  Eight parents of children served by the Applicantôs 

Day Care Center filed letters of support for the facility (Exhibit 20(a) ï (h)). 

At the beginning of the hearing, the Hearing Examiner noted that the motion to amend 

the application was unopposed and was granted, Tr. 5.  The Applicantôs attorney indicated that 

the Applicant accepted the findings of Technical Staff and the 7 conditions recommended by 

                                                           
3 Technical Staff calculates that the number of parking spaces required under the Zoning Ordinance is 13, not 12 as 

suggested by the Applicant, but Staff supports the Applicantôs request to grant a waiver and lower the requirement to 

6 spaces. See discussion of the waiver request in Part II.C.2, of this Report and Decision, on pages 14 to 16. 
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Technical Staff and the Planning Board.  Tr. 6, 24.  The Applicant also testified that she would 

comply with the additional 11 conditions listed by the Hearing Examiner in Exhibit 103 (up to a 

total of 18 conditions).  Tr. 24.  Applicantôs affidavit of posting was filed as Exhibit 104. 

 

At the conclusion of the hearing, the record was left open for the Applicant to file, by July 6, 

2016, a revised site plan, clarifying where some items are located.  These included: 

1. Adding a north-south arrow to the plan for ease of reference; 

2. Noting the locations of signs identifying the Day Care Center (No new signs are 

proposed); 

3. Noting where the bus stops are located because the Day Care provides staff at these 

stops to escort children;  

4. Noting where another bus with preschoolers lets off children in the parking lot; and 

5. Noting the location of the fence to be placed on the play area behind the newly 

included apartment (the proposed fence was already included in other plans 

submitted by the Applicant). 

 

Technical Staff was given until July 13, 2016, to comment if they wished to, and the Applicant 

was given until July 18, 2016 to reply to any comments by Staff.  The record was set to close on 

July 18, 2016.  Tr. 66-67 and Exhibit 105. 

 

 The Applicant timely filed her amended site plan (Exhibit 106(a)) on July 6, 2016, along 

with some additional photos and electronic copies.  No further comments were filed by 

Technical Staff, except an acknowledgment that the revised site plan contained the additions 

specified at the hearing (Exhibit 108).  The record closed, as scheduled, on July 18, 2016.   

 For the reasons set forth at length in this Report and Decision, the Hearing Examiner 

approves the conditional use application, subject to the conditions listed in Part IV.   

II .  FACTUAL  BACKGROUND  

A.  The Subject Property 

 As mentioned above, the subject property is in the White Oak Gardens Apartments, 

located at 11624 Lockwood Drive, in Units T-1, T-2 and T-3, and in an adjoining building, 
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11628 Lockwood Drive, in Units T-2 and T-3, in Silver Spring. The location of the site can be 

seen on the map supplied by the Applicant as part of the cover sheet for her amended plan 

submittals (Exhibit 76).  It is reproduced below, with site locations noted:  

 

 

 

 

 

 

 

 

 

 

 

 

 

 Technical Staff described the site (Exhibit 101, p. 2): 

The day care center is located in the 160-unit White Oak Gardens Apartment 

Complex (the Property) comprising 7.6 acres zoned R-20. The Property is bound by 

Lockwood Drive to the south, and R-20 zoned medium-density multifamily units 

along all other sides. It is currently improved with three- to four-story garden 

apartment structures and generally slopes from south to north. 

 

According to Technical Staff, the total combined square footage of the five units will be 4,270 

square feet.  Exhibit 101, p. 2.  The Applicant provided a photograph of the garden apartments 

where the child care center is housed in Exhibit 76.  It is reproduced on the next page: 

Subject Site 

 

White Oak Gardens 

Apartment Complex 
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 Technical Staff provided an aerial photograph showing the garden apartment complex 

and marking the location of the subject site within it (Exhibit 101, p. 5): 

 

 

 

 

 

 

 

 

 

As described by Technical Staff (Exhibit 101, p. 3): 

 

The Property has two existing curb cuts from Lockwood Drive, which provide 

two-way access and circulation into the parking area for the day care center as well 

as other apartments in the complex. The main entrance to the day care center, 

accessed from the parking area via a sidewalk, is one-story below grade due to the 

sloping topography.  
 

Access to the site is depicted on the Site Plan, reproduced in Part II.C. of this Report, below. 

Subject Site 

White Oak Gardens 

Apartment Complex 
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B.  Surrounding Neighborhood 

 

For the purpose of determining the compatibility of the proposed use, it is necessary to 

delineate and characterize the ñsurrounding neighborhoodò (i.e., the area that will be most directly 

impacted by the proposed use).  Staff proposed defining the boundaries of the surrounding 

neighborhood as ñgenerally bounded by the Federal Research Center at White Oak to the south, 

Lockwood Drive to the east, Stewart Lane and Columbia Pike to the north, and White Oak 

Shopping Center and other commercial uses to the west.ò  It is depicted below in a map from the 

Staff report (Exhibit 101, p.  4): 

 

 

 

 

 

 

 

 

 

 

The Hearing Examiner accepts Staffôs definition of the surrounding neighborhood. As 

indicated by Staff (Exhibit 101, p. 4), ñThe neighborhood is primarily zoned R-20 with CRT 

zones on the commercial property along the western boundary.ò  Staff notes that there is one other 

special exception for a medical practice in the staff-defined neighborhood; however, the records 

of the Board of Appeals indicate that CBA-2928 for a dental office was revoked as abandoned on 

Technical Staffôs 

Defined Neighborhood 

Subject Site 
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April 23, 1981.  The only currently active special exceptions in the defined neighborhood are 

those that pertain to the subject child care use (S-82 and SE 03-4). 

C.  Proposed Use 

The Applicant seeks approval of a conditional use to operate a Child Day Care Center for 

up to 93 children in the White Oak Gardens Apartments, located at 11624 Lockwood Drive, in 

Units T-1, T-2 and T-3, and in an adjoining building, 11628 Lockwood Drive, in Units T-2 and 

T-3, in Silver Spring.  As she explained in Applicantôs Amended Statement (Exhibit 72, pp. 2-3): 

.  .  .  Currently, Smart Ed serves 73 children.  Special Exception Case No. S-82 

permits the operation of a day care center in Units T1, T2, and T3 in 11624 

Lockwood Drive.  Currently, there are 53 children cared for under that special 

exception.   Special Exception Case No. SE 03-04 permit[s] the operation of a day 

care center for 20 children in Unit T2 in 11628 Lockwood Drive.  Smart Ed runs its 

business from all of those units which share a fenced in area at the rear and are 

easily accessible as they are next door.  In Case No. S-82, the Board of Appeals in 

2015, acknowledged that the day care center currently operates from four apartment 

units in two adjoining buildings.  . . . 

 

To meet the continuing demands of the multi-unit apartment complex and 

the immediate area for child day care, Ms. Zai sought to expand into an existing and 

vacant adjoining apartment next door- 11628 Lockwood Drive (Unit T-3 

(hereinafter ñExpanded Unitò). The Expanded Unit has a total gross floor area of 

approximately 854 Square Feet (SF). In April 2015, she applied for a ñnewò 

conditional use which was accepted and captioned as CU-15-08 for 11628 

Lockwood Drive, Unit T-3.  

 

Both the currently used 11628 T-2 unit and the proposed 11628 T-3 unit 

share a common wall.  Ms. Zai seeks permission to have an additional 20 children 

for the T-3 unit and thus allow Smart Ed to have a total of 93 students for the entire 

conditional use; however, the issues surrounding the fact that the day care center 

has in essence at least three special exceptions governing it need to be addressed 

initially and by motion (Exhibit . . .[85]), the applicant requests that the application 

be amended to include S-82 and SE 03-04 as part of the consideration and 11624 

Lockwood Drive, T-1, T-2, and T-3 along with 11628 Lockwood Drive, T-2 and T-

3, be considered as a single conditional use in essence bringing together Case No. 

S-82, Case No. SE 03-04 and CU-15-08 under one use.  The building footprint will 

not be expanded in any way.  Smart Edôs goal and ultimate request will merely 

convert an existing vacant space into a more constructive purpose.    If CU 15-08 is 
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approved with this amendment and Smart Ed be permitted to operate as a day care 

facility for over 30 children at 11624 Units T-1, T-2, and T-3 and 11628 Units T-2 

along with the new Unit T-3, then the special exception holder will agree to 

abandon S-82 and SE 03-4 similar to the conditions in the Tugberg decision.4  This 

would obviate the procedural and legal inefficiency of having a business which has 

what could be and currently is subject to multiple special exception uses.   .  .  .   

 

 Technical Staff noted that the Day Care Center will have up to 93 children, ranging in 

age from infant to twelve years, and 15 non-residential employees.  The proposed hours of 

operation are Monday through Friday, 6:30 a.m. to 7:00 p.m.  No weekend or overnight hours 

are proposed.  Exhibits 101, p. 2. 

1.  Site Plan, Access, On-Site Parking and Areas for Drop-off and Pickup of Children 

The Applicantôs final site plan for the conditional use (Exhibit 106(a)) is set forth below: 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
4 See Board of Appeals Opinion in Faik and Lauren Tugberg, S-2875 (January 30, 2015) where a professional office 

use was permitted in a residential property but a prior special exception (CBA 1749) on the site needed to be 

revoked as abandoned.  CBA 1749 was revoked as abandoned by the Board of Appeals effective March 30, 2015. 
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The subject site details are shown on another plan (Exhibit 81), along with site photos 

keyed to that plan (Exhibit 83(a) ï (z)):  
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