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I. Introduction 
 
Excessive alcohol consumption, including underage and binge drinking, is a leading cause of 
preventable death and disability in the United States and globally.1 Research has found that the 
number, density, type, location, and operational practices of alcohol outlets can have a 
significant effect on the health of communities, including the level of violence, unintentional 
injuries, and alcohol-related motor vehicle crashes.2 Large numbers of alcohol outlets in small 
geographic areas increase the risks of these problems.3 Similarly, outlets that engage in 
dangerous and illegal serving practices – for example, repeatedly selling alcoholic beverages to 
intoxicated patrons, underage patrons, or allowing illegal public nuisance activities inside and 
adjacent to the premises – contribute to a wide variety of neighborhood and community 
problems.4  
 
Recognizing the relationship between alcohol outlet density and excessive alcohol consumption 
and related harms, the independent Task Force on Community Preventive Services5 reviewed the 
scientific evidence on the effectiveness of limiting alcohol outlet density as a strategy for 
preventing this public health problem and concluded there was: 
 

“…sufficient evidence of a positive association between outlet density and excessive 
alcohol consumption and related harms to recommend limiting alcohol outlet density 
through the use of regulatory authority (e.g., licensing and zoning) as a means of 
reducing or controlling excessive alcohol consumption and related harms.”6 

 
In theory, the regulation of retail alcohol outlet density may appear to be a simple matter; 
however, in practice, it often involves a complex interplay between State and local governments, 
much of which relates to the amount of control that local governments have over the number, 
types, locations, and retail practices of retail alcohol outlets in their particular geographic area. In 
some states, local governments have substantial control over licensing decisions that influence 
alcohol outlet density, whereas in other states, they have little or no authority. The legal doctrine 
that determines this level of local control is called State Preemption.  
 
The purpose of this report, therefore, is to introduce the state preemption doctrine and describe 
the effect it has on the regulation of alcohol outlet density in communities to public health 
practitioners, members of State and community coalitions, healthcare providers, and other 
interested groups. The report then specifically analyzes the role of state preemption in 
Wisconsin. 
 
II. The State Preemption Doctrine 
 
A. Description and Application to Alcohol Outlet Density Regulation 
 
The state and federal preemption doctrine refers to the authority of higher levels of government 
to mandate the practices of lower levels of government. It has often been used to advance public 
health goals, for example, in the enactment of federal and state mandates related to vaccination 
policy and the establishment of quarantines to prevent the spread of disease. Local governments 
must adopt the policies mandated at the higher levels of government and are precluded from 
deviating from the policies in question.7 The federal government’s ability to preempt state and 
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local action is limited by the U.S. Constitution – under the 10th Amendment, all authority not 
expressly granted to the Federal government is delegated to the states.8 This includes the 
regulation of alcohol availability; in fact, the 21st Amendment explicitly grants states this 
authority.9 State preemption of local governmental action is a matter left to each state, and states 
vary widely in how they exercise this authority. 
 
The state preemption doctrine is conceptually distinct from “local option” laws. Because local 
governments are subordinate to the state, they are generally prohibited from allowing conduct 
that the state prohibits. States may, however, decide to expand local authority through local 
option provisions that permit local governments to loosen state controls. For example, many 
states prohibit alcohol sales on Sundays but include local option provisions that allow local 
governments to override the State prohibition on days of sale.10 State preemption, by contrast, 
takes away local authority by prohibiting local governments from enacting controls that are 
stricter than state law. 
 
Although traditionally considered an important tool for promoting public health, state 
preemption can also be a barrier to protecting the public’s health, particularly when the 
regulation of potentially dangerous products is involved.11 For example, many tobacco control 
initiatives began at the local level, including restrictions on cigarette vending machines and 
mandates for smoke-free work places. In response, the tobacco industry has sought state 
legislation to preempt and thereby nullify such local initiatives. This strategy reflects an 
industry’s ability to influence state legislative decisions, where their lobbying strategies may be 
more effective than at the local level.12 
 
The state preemption doctrine also plays a pivotal role in alcohol policy generally and the 
regulation of alcohol outlet density specifically. All states have developed comprehensive legal 
structures for regulating alcohol retail outlets. Retailers typically must obtain a state license to 
open an alcohol retail business and must comply with licensing laws, which usually set 
conditions on the operation, location, and number of outlets and establish minimum operational 
standards and practices. In some states (“control” States), the State directly operates some retail 
stores that sell alcoholic beverages for consumption off the premises (which some states refer to 
as off-sale outlets).13 This licensing authority may, in turn, be augmented with local zoning and 
land-use regulations.  
  
Determining the appropriate use of particular land parcels is typically delegated to local 
governments, usually in the context of a comprehensive land use plan implemented through local 
zoning ordinances.14 The zoning ordinance may require that new businesses obtain a conditional 
use permit (CUP), and the number, location, and operation of particular types of businesses 
(including alcohol retail outlets) can be regulated through mandatory or discretionary 
requirements found in the CUP provisions.15 For example, a CUP ordinance can prohibit alcohol 
outlets within a certain distance of sensitive land uses, such as schools, or allow the local 
planning board the option to impose such a condition on a case-by-case basis. Local police 
powers may also be used to reduce the negative impact of nuisance activities associated with 
retail outlet. Alcohol retail availability can therefore be regulated through either a licensing or 
local zoning/police power system and the two systems may be complementary, with the licensing 
system often superseding zoning/police power requirements if conflicts between the two systems 
arise.  
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Land use planning constitutes a basic function of local governments. It is usually treated as a 
local function because it requires an understanding of local conditions. For example, determining 
if a particular proposed land use type is compatible with surrounding land uses, whether it will 
create law enforcement problems, and whether it will cause undue strain on other municipal 
resources, such as fire protection or water delivery, are important questions that are best 
answered by local decision-makers with input from local residents. The state plays an important 
role by establishing broad guidelines and procedures that local governments must adhere to, but 
the state is not in a good position to determine whether a particular land use is appropriate to a 
particular location. 
. 
B. Types of State Preemption Applicable to Alcohol Outlet Density Regulation 
 
It is important for state and local public health practitioners who are interested in regulating 
alcohol outlet density to become familiar with the preemption doctrine in their states. 
Information on state preemption is usually available through State Alcoholic Beverage Control 
agencies or through secondary data sources that describe a state’s licensing process.  
 
As illustrated in Figure 1, there are four general categories of state preemption relative to the 
regulation of alcohol outlets, ranked from relatively strong to relatively weak in terms of state 
control: 
 
 Exclusive or near-exclusive State preemption: Many states exclude local governments 

from the retail licensing process and strictly limit or prohibit the use of local land-use zoning 
provisions. A small number of states, including New York and North Carolina, have adopted 
this form of State preemption.16 
 

 Exclusive State licensing authority, concurrent local regulatory authority: Many states 
retain exclusive authority to license alcohol outlets but allow local governments to use their 
local zoning and police powers to restrict certain aspects of state licensing decisions. States 
vary widely in the degree to which they allow local regulations. Most states fall within this 
category, which should be viewed as a continuum from extensive to limited preemption of 
local regulatory authority. 

 
 Joint local/State licensing and regulatory powers. In these states, alcohol retailers must 

obtain two licenses, one from the state and one from the municipality where they are located. 
In most cases, this gives the primary responsibility for determining alcohol availability to 
local governments, subject to minimum standards established by the state. Typically, local 
jurisdictions rely on their licensing authority to regulate alcohol outlet density, although this 
may be augmented with local zoning regulations. A small number of states have dual 
licensing systems, including Georgia and Louisiana.17 

 
 Exclusive local licensing with State minimum standards: The remaining states delegate 

licensing authority entirely to local governments and do not issue state licenses at all. Instead, 
the State establishes limitations on how that licensing authority is exercised. Local zoning 
regulations can also be used by local governments, which may be subject to limitations 
established in state law. Hawaii, Nevada, and Wisconsin are among the states that have this 
structure.  Nevada does not have a State Alcoholic Beverage Control agency, although there 
are State laws that may affect how local governments regulate alcohol outlets.18 
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FIGURE 1 

 

 
 
The authors have assisted the Center on Alcohol Marketing and Youth to develop an on-line 
“Preemption Tool” with a clickable map that shows the category or categories of preemption into 
which each state falls. That tool may be found at 
http://www.camy.org/action/Outlet_Density/preemption-data-tool.html.  
 
Although States generally fall into one of these categories of preemption, there are a variety of 
permutations. States may assign differing levels of preemption for differing aspects of alcohol 
retail regulation. For example, the State may permit local governments to determine the location 
of new retail outlets but deny them any authority to regulate retailers’ operating practices.19 
Other States grant local authority only to certain cities, for example, those that have a city 
charter. States may also adopt a hybrid system. For example, Maryland has established local 
Alcoholic Beverage Control Boards that have primary responsibility for licensing decisions. 
Some of these boards are appointed by local governments, but others are appointed by the State 
and in effect operate as State entities. 
 
There is also a legal distinction between express and implied preemption. State preemption is 
said to be “express” when there is State legislation that specifically prohibits local regulation 
over alcohol outlet density in favor of State regulation. Implied preemption arises when a State 
regulatory scheme is so extensive that it leaves no room for local regulation, effectively 
establishing preemption by exclusion. Although logical in principle, application of these 
concepts by State courts is inconsistent both across and within States, as illustrated in the next 
section. In many cases, a definitive determination is not possible absent a court ruling. Given 
these complexities, communities will generally require independent legal research expertise to 
determine how preemption applies to the regulation of alcohol outlet density in their area. 
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III. Wisconsin’s Structure for Alcohol Regulation20   
 

In Wisconsin, alcoholic beverage retailers are licensed exclusively by municipalities; and, 
through local elections, localities can determine which types of licenses, if any, they will issue.21  
The state, however, determines the type of licenses as well as some procedures for granting, 
denying, renewing, and revoking the licenses.22  This section describes this structure and the 
application of the state preemption doctrine to specific types of local control. 
 
A. Local Licensing of Alcohol Retail Outlets  
 
Wisconsin grants extensive authority to local governments to control alcohol retailers, through 
its state constitution23 and statutes. Under the main home rule police power statutory provision, 
unless a statute “specifically” provides otherwise, a municipal governing body (the common 
council) has the power “to act for the government and good order of the city, for its commercial 
benefit, and for the health, safety, and welfare of the public, and may carry out its powers by 
license, regulation, . . .tax levy, . . .fine, imprisonment, . . . and other necessary or convenient 
means. The powers hereby conferred shall be in addition to all other grants, and shall be limited 
only by express language.”24 
 
Although the ABC Act provides some limitations on municipal control of retail alcohol 
availability, it generally conforms to the home rule provisions. Section 125.10(1) of the 
Wisconsin Statutes provides that: 

 
Any municipality may enact regulations [any rule or ordinance adopted by a 
municipal governing body25] incorporating any part of this chapter [the ABC 
Code] and may prescribe additional regulations for the sale of alcohol beverages, 
not in conflict with this chapter. The municipality may prescribe forfeitures or 
license suspension or revocation for violations of any such regulations. 
Regulations providing forfeitures or license suspension or revocation must be 
adopted by ordinance. 
 

As Wisconsin’s Supreme Court recently noted, “Licensing the sale of alcohol beverages is the 
exclusive province of municipalities, so long as it does not conflict with state standards…. 
Licensing is the primary tool available to municipalities to regulate alcohol sales and 
consumption.”26  
 
Despite these apparently straightforward standards, ambiguity can still arise in determining 
whether a local ordinance “conflicts” with state law.  Conflict clearly exists if state law 
specifically prohibits local regulation or if a local ordinance attempts to permit activities that are 
prohibited by the state (e.g., allows sales to underage persons). However, there is no clear 
guidance from the courts regarding local ordinances that impose stricter requirements than those 
found in state statutes when the statute does not expressly permit additional local restrictions. 
 
For example, state law permits anyone 18 years or older to possess alcohol if done so as part of 
their employment in a licensed establishment.  The Attorney General has stated that a local 
ordinance requiring employees to be 21 years of age conflicts with state law and is therefore 
invalid even though the statute does not expressly prohibit local governments from imposing a 
stricter standard.27  State officials have generally agreed with the Attorney General’s position 
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that if a state statute provides a specific restriction on retail outlets local governments cannot 
enact stricter regulations.28  However, Wisconsin courts have not provided clear guidance on this 
issue, and there is precedent in other states that local ordinances that provide restrictions beyond 
those imposed by state statute are not in conflict or inconsistent with them.29 
 
B. The Application of the State Preemption Doctrine to Local Alcohol Retail Licensing 

Authority  
 
To reduce the negative impact of alcohol retailers, local governments have sought to limit the 
locations in which retailers do business, as well as to regulate operational practices.  As 
discussed below, municipalities have broad discretion to use either their licensing or zoning 
authority to address such concerns.30  
 
1. Local Regulation of Alcohol Density, Types, and Location 
 
Municipalities (e.g., Racine) have imposed distance requirements between outlets as a means to 
reduce retail alcohol outlet density.31 Localities can also impose distance requirements between 
outlets and sensitive land uses (e.g., schools, houses of worship, and public playgrounds).  As 
noted in the zoning exception above, Chapter 125 has a distance requirement of 300 feet (that 
municipalities can waive in certain circumstances) for retailers near schools, hospitals, and 
churches. It is unclear whether municipalities can impose stricter distance requirements from 
these land uses than those imposed by the state.  The state statute neither expressly permits nor 
prohibits such action at the local level.  Some municipalities have imposed distance requirements 
between outlets and other sensitive locations, such as day care centers, community centers for 
underage people, or public libraries.32 
 
Municipalities can also seek to limit high-risk establishments (e.g., bars and liquor stores).  For 
example, the Village of Ellsworth adopted an ordinance that limited the number of off-sale beer 
licenses to 1 per 600 residents and required licensees to be primarily in the grocery store 
business.  An appellate court upheld the ordinance against a claim that the ordinance conflicted 
with the state law because it regulates “licensing” rather than “sale” (the ABC code only 
authorized ordinances that regulate sales).  The court wrote that “Licensing is one of the methods 
a municipality uses to regulate the sale of alcohol and therefore is contemplated by the statute.”33 
 
Municipalities also have broad authority to suspend, revoke or deny renewals of retail licenses.  
State law requires that such actions be taken only for “good cause”, that is, based on a violation 
of state or local law or maintaining a disorderly house and must adopt procedures to protect 
licensees’ due process rights.34 
 
2. Operational Standards 
 
Localities can also impose different types of operational restrictions on retail outlets in their 
jurisdictions, which courts have generally upheld provided they meet constitutional 
requirements,35 although the ABC code expressly limits some of the municipal authority in these 
areas.  Several operational restrictions are discussed below.  
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a. Limits on Hours and Days of Operation 
In some circumstances, the ABC code explicitly authorizes the local jurisdiction to impose more 
restrictive hours than specified by state statute and in others it expressly prohibits the practice.36  
 

b. Restrictions on Selling Alcohol at Adult Entertainment Venues or Gas Stations 
Several municipalities restrict the sale of alcohol at adult entertainment venues.  Such ordinances 
have survived court challenges, provided they comply with constitutional requirements 
concerning freedom of expression, equal protection, and due process.37  Selling alcohol and gas 
at the same location can create threats to public safety, and some municipalities have prohibited 
such practices in certain circumstances.38    
 

c. Restrictions on Consumption-Based Drink Specials or Competitions  
Restrictions on drink specials (e.g., time limited pricing, all-you-can drink flat fee specials, 
special high-potency drinks containing multiple shots of liquor) and competitions that by design 
encourage rapid consumption can help reduce such consumption, and some municipalities (e.g., 
Germantown and Madison) have limited such practices.39 
 
In Eichenseer v. Madison-Dane County Tavern League, Inc.,40 customers of several taverns in 
Madison sued the taverns, claiming that the taverns violated antitrust price-fixing violations 
when the taverns, in response to the city’s pressure to abandon all the taverns’ drink specials 
after 8 p.m., agreed to eliminate them only on Friday and Saturday nights after 8 pm.  In that 
case, all parties agreed that the city had the authority to require either restriction, as it had in fact 
done.  Earlier, in response to the University of Wisconsin’s concerns that the drink specials were 
encouraging high-risk, high-volume drinking by University students, the city imposed license 
conditions on other licensees, including prohibiting such practices.41 
 
In reaffirming the city’s authority to require drink special restrictions, the Wisconsin Supreme 
Court wrote: 

 
The legislature’s regulatory scheme. . . intentionally gives municipalities leeway to 
place significant barriers in the way of alcohol sales and consumption. . . . . [The] 
statutory licensing scheme gives municipalities the power to do what the City did in 
this case--impose anticompetitive [drink special conditions] on new licenses and 
license renewals as a means of discouraging over-consumption. See Wis. Stat. § 
125.51(1)(a) (“Every municipal governing body may grant and issue ‘Class A’ and 
‘Class B’ within the municipality to persons entitled to a license under this chapter as 
the issuing municipal governing body deems proper”). . . .   The City’s imposition of 
conditions on taverns it licensed was commonplace; its imposition of [the ] conditions 
on eight taverns was an official exercise of legislative judgment by the Common 
Council.  
 
d. Responsible Beverage Service Training 

The ABC Code requires municipalities to issue operators’ licenses for qualified applicants (to 
serve as licensees and owners of a particular retail establishment).42  Licensees must complete an 
RBS training course based on a curriculum established at the state level and municipalities may 
not require additional training beyond what is required by the state.43  Municipalities may also 
require manager licenses.  State law does not address whether municipalities may require RBS 
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training as a condition of receiving a manager’s license or require servers to obtain a license or 
receive training. 
 
State officials have interpreted these ABC provisions to preempt local governments from 
requiring any form of RBS training for managers and servers.44  As noted above, this conclusion 
might be challenged on the basis that such a local regulation would not conflict with state law, 
which is silent on the topic.  Courts have not been asked to review this ambiguity in the law. 
    

e. Beer Keg Registration  
Beer keg registration ordinances facilitate apprehending adults who furnish alcohol to underage 
youth and also deter future purchases; La Crosse requires such registration.45 
 

f. Prohibitions Against Furnishing Alcohol to Underage or Intoxicated Persons 
Some municipalities prohibit selling alcohol beverages to underage or intoxicated people.46 
Chapter 125 expressly limits some aspects of local authority dealing with underage drinkers.  For 
example, it requires local ordinances regulating certain types of conduct (mostly dealing with 
conduct by underage drinkers, as opposed to retailers) to conform strictly to the requirements set 
forth in the specific ABC code section addressing that conduct.47    
    

g. Prohibitions Against Nuisance Activities 
Some localities consider nuisance activities as grounds for adverse license action.  For example, 
in Madison, grounds for revocation, suspension, or nonrenewal of license include a showing that 
“The licensed premises has been operated in such a manner that it constitutes a public or private 
nuisance or that conduct on the licensed premises, including but not limited to raucous noise, has 
had a substantial adverse effect upon the health and safety of the immediate neighborhood.”48 
 

h. Imposition of Taxes and Fees 
Local governments collect license fees usually based on a state-specified fee schedule that 
authorizes local discretion with statutory maximums (and sometimes minimums).49  For 
example, the municipality may determine the annual fee for a Class A license to sell intoxicating 
liquors, provided that it is the same for all such “Class A” licensees and that the minimum fee is 
$50 and the maximum is $100.50  Sometimes, however, there is no statutory range.  For example, 
the fee for a Class A license to sell beer is determined by the municipality issuing the license; no 
minimum or maximum is mentioned and the only explicit requirement is that the fee for a license 
for less than 12 months shall be prorated according to the number of months or fraction thereof 
for which the license is issued.51  
 
Alcohol taxes are state-imposed. Research did not uncover any provisions addressing the ability 
of local governments to tax the sale of alcohol beverages in the ABC code, tax code, or tax 
regulations. Given the ABC provisions on taxes (sometimes referred to as occupational taxes), 
local taxing options do not appear likely.52  
 

i. Advertising/Tasting Restrictions 
State law permits beer and wine tastings at off-sale establishments.53 The relevant provisions 
specifically permit localities to restrict or prohibit wine tastings but do not have an explicit 
exception for beer tastings.  This creates an apparent anomaly, preempting local regulation of 
wine tastings but not beer tastings.  Local governments appear to have authority to regulate retail 
advertising practices as part of their licensing authority. Some municipalities (e.g., Fitchburg, 
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Madison) have restricted advertising by banning amplifying devices (e.g., megaphones) to 
advertise alcohol.54  
 

II. Conclusions and Recommendations 
 
In contrast to most states, Wisconsin’s local governments have extensive authority to regulate 
alcohol retail availability, including alcohol outlet density and retail operating practices. Both 
licensing and zoning provisions can be used for this purpose.  In general, it appears that 
Wisconsin municipalities are not taking advantage of this authority, which may be a contributing 
factor to Wisconsin’s high rates of binge drinking, underage drinking, and drinking driving 
problems.55 
 
Local governments, public health departments, and community organizations can review best 
practices recommendations for reducing alcohol outlet density and problems associated with 
retail alcohol sales and develop strategies for implementing them at the local level.  The 
recommendations set out by the Task Force on Community Preventive Services (discussed in 
Section I) are a good starting point for this review.  As noted in this analysis, many restrictions 
are already in place in several Wisconsin municipalities, and these may serve as case studies for 
those interested in replication throughout the state.   
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25  Wis. Stat. § 125.02 (definitions). 
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28 Personal Communication, Roger Johnson, Alcohol and Tobacco Enforcement, Wisconsin Department of 
Revenue, September 21, 2011. 
29 See, e.g., Phelps, Inc. v. City of Hastings, 152 Neb. 651, 657, 42 N.W.2d 300, 304 (1950); cited with approval in 
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from any other licensed establishment (regardless of the type of Class A alcohol license held). See also Madison 
Code of Ordinances § 38.05(9)(o)(density plan).  
32 Wis. Stat. § 125.68(3); Madison Code of Ordinances § 38.05(3)(d); Janesville Code of Ordinances § 5.06.040.  
33 Polka-Dot Dairy-Tom Thumb Markets, Inc. v. Ellsworth, 401 N.W.2d 28 (Wis. Ct. App. 1986)  unpublished 
opinion)(citation omitted).  
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