Resolwtion Moo 18-469

Introduced: April 12, 2016
Adopted: May 3, 2016
COUNTY COUNCIL

FOR MONTGOMERY COUNTY, MARYLAND

Lead Sponsor: Council President at the request of the County Executive

SUBJECT: A : i i wer Communications, L.L.C.

Backsround

1. Chapter 8A of the County Code governs franchise agreements for cable systems Starpower
Communications, L.L.C submitted the proposed franchise agreement and related agreements to
the County pursuant to Section 8A-22(f).

2. The Council may, within the applicable time provided in Section 8A-28(d) grant or deny the
franchise agreement.

3 On November 3, 20135, the County Executive held a public hearing on the proposed franchise
application,

4, On March 22, 2016, the Council received the Executive’s recommendation to renew a cable
television franchise to Starpower Communications, L.L.C.

5. The Council held a public hearing on the proposed franchise on May 3, 2016.

Action
The County Council for Montgomery County, Maryland approves the following resolution:
The Council grants the franchise with Starpower Communications, L.L.C under the terms

of the attached franchise agreement with an amendment to make July 1, 2016 the
effective date of the agreement.

This is a correct copy of Council action.

Linda M. Lauer, Clerk of the Council




Attachment to Resolution No.: 18-469

A CABLE FRANCHISE AGREEMENT
BETWEEN MONTGOMERY COUNTY, MARYLAND
AND STARPOWER COMMUNICATIONS, L.L.C.
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CABLE TELEVISION FRANCHISE AGREEMENT
BETWEEN MONTGOMERY COUNTY, MARYLAND
AND STARPOWER COMMUNICATIONS L.L.C.

THIS CABLE FRANCHISE AGREEMENT (the “Franchise Agreement”) is entered into
by and between Monigomery County, Maryland, a charter county, duly organized under the
applicable laws of the State of Maryland (“County™), and Starpower Communications L.L.C., a
Delaware Limited Liability Company (“Franchisee™),

WHEREAS, the County wishes to grant Franchisee a nonexclusive franchise to construct,
install, maintain, extend and operate a cable communications system in the County;

"WHEREAS, Franchisee has asked the County to renew Franchisee’s non-exclusive
franchise which took effect on August 3, 1999 (“Prior Franchise™), as amended by a Settlement
Agreement executed by Franchisee on March 19, 2003 and by the County Executive on April 10,
2003 (“2003 Sctilement Agreement"™), and which was subsequently transferred to Franchisee on
March 1, 2011; ' '

WHEREAS, the County is authorized to grant one or more nonexclusive cable television
franchises pursuant to Montgomery County Code Chapter 84, and Section 10-312 of the Section
10-312 of the Maryland Local Government Article;

WHEREAS, the construction, installation, maintenance and operation of such a system
involves the occupation of and placement of private commercial facilities in the Public Rights-
of-Way within the County;

WHEREAS, the County hes relied on Franchisee’s representations regarding its financial,
technical and legal qualifications and its plans for constructing, operating and maintaining its
Cable System, and has considered the information that Franchisee has presented to it;

WHEREAS, the County has reviewed Franchisee’s performance under the Prior
Franchise and the quality of service during the franchise term, has identified the future cable-
related needs and interests of the County and its residents and businesses, and has considered the
financial, technical and legal gqualifications of the Franchisee; .

WHEREAS, the County has provided for public comment as required by applicable law;

WHEREAS, based on Franchisee's representations and information, the County has
determined that, subject to the provisions of Montgomery County Code, to the extent consistent
with federal law without infringing on any state or local concurrent jurisdiction, and the, terms
and conditions set forth herein, the grant of a non-exclusive franchise to Franchisee, is ¢onsistent
with the public interest;

WHEREAS, the County and Franchisee have reached agreement on the terms and
conditions set forth herein, and have entercd into a Seftlerment Agreement with respect {o certain



RECITALS

claims in regard to Franchisee's Prior Franchise, and the parties have agreed to be bound by
those terms and conditions;

WHEREAS, certain municipalities located within the County and identified in Exhibit A
(the Participating Municipalities} have requested that the County enforce and administer the
terms of their cable television franchises and intend to grant Franchisee a new non-exclusive
franchise on the same terms and conditions as the County; and

WHEREAS, Franchisee agrees to be hound by the terms of this Agreement with respect
to the County and each of the Participating Municipalities;

NOW, THEREFORE, in consideration of the County’s grant of a franchise to Franchisee,
and Franchises’s promise to provide Cable Service pursuant to and consistent with the
Montgomery County Code, the terms and conditions set forth herein, the promises and
undertakings herein, and other good and valuable consideration, the receipt and the adequacy of
which are hereby acknowledged.

THE SIGNATORIES DO HEREBY AGREE AS FOLLOWS:

1. DEFINITIONS

Except as otherwise provided herein, the definitions and word usage set forth in the
Montgomery County Code are incorporated herein and shall apply in this Agreement. In
addition, the following definitions shall apply:

{a)  Acoess Channel: Any Channel on the Cable System set aside under this
Agreement for public, educational, or g::-vemmantal use without a charge by the Franchisee for
channe] usage.

(b}  Advertising Revenues: Advertising revenues include all advertising revenues
received by Franchisee, any Affiliate of Franchisee, ot any entity that classifies the Franchisee as
an advertising marketing partner including but not limited to National Cable Communications,
LLC (*NCC Media™), allocable to or attributable to the Cable System within the County without
offset or other adjustment whether for commissions, affiliate fees, expenses, rebates or
otherwise. Advertising revenues derived from sales of advertising that are also made available to
Franchisee’s Cable System subseribers outside of the County shall be allocated on a pro rata
basis equal to the total subscribers within the County divided by the total Cable Service
subscribers reached by the advertising,

(e}  Affiliate: Any Person who owns or controls, is owned or controlled by, or is under
common ownership or control with the Franchisee.

(d) Area Served: The portion of the Franchise Area defined in BxHIbit B, as may be
expanded from time to time in accordance with Section 2(b).

































































































































SECTION 14

provided herein. The County and the Participating Municipalities shall apply any funds received
under the performance bond to defray any damages, fees, costs and expenses attributable to or
arising from the abandonment of the System or Transfer of the Franchise. Any funds remaining
upon final resolution of all claims and payment of all damages, costs, fees, and expenses shall be
returned to the bonding company.

(3)  The performance bond shall be issued by a surety qualified to do business
in Maryland and ‘with an A+9 or better rating for financial condition and financial performance
in Best’s Key Rating Guide, Property/Casualty Edition; shall be in a form approved by the
County; and shall contain the following endorsement:

“This bond may not be canceled, or allowed to lapse, until ninety (90) days after receipt
b}r the County, by certified mail, return receipt requcstcd of a written notice fmm the
issuer of the bond of intent to cancel or not to renew.”

(b)  Secwrity Fund: The Franchisee shall provide a security fund in the amount of
$10,000 to secure its performance of all obligations under this Agreement and the Montgomery
County Code. The Security Fund shall be released only upon expiration of the Franchise and if
there is no outstanding default or unpaid amounts by the Franchisee. The following procedures
shall apply to drawing on the Security Fund:

(1)  The County may immediately withdraw an appropriate amount, including
interest and penalties, from the security deposit if:

(2)  After ten (10) days notice the Franchisee fails to pay to the County any
fees or taxes due and unpaid, liquidated damages, damages, or costs or expenses that the County
is compelled to pay by reason of any act of default of the Franchisee in connection with the
Franchize; or

(3)  After thirty (30} days notice to the Franchisee, the Franchisee fails to
comply with any provision of the Franchise Agreement that the County reasonably determines
can be remedied by an expenditure of the security deposit.

(4)  The County must promptly notify the Franchisee of the amount and date
of any withdrawal.

(5) Within thirty (30) days after the County gives notice that an amount has
been withdrawn from the security deposit, the Franchisee must deposit a sum of money equal to
the amount withdrawn. If the Franchisee does not deposit the required amount within thirty (30)
days, the entire security deposit remaining may be forfeited, In addition, that failure is a
violation of Chapter 8A for which the County may revoke the Franchise or take any other
enforcement action. :

(6)  The security deposit is the property of the County if the Franchise is
tevoked. The County must return the security deposit to the Franchisee after the Franchise is
terminated if there is no outstanding default or unpaid amounts owed to the County or any
Participating Municipality by the Franchisee,
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SECTON 14

(7)  The righis reserved to the County with respect to the security deposit are
in addition to all other rights of the County under this Chapter or other law. An action,
proceeding, or exercise of a right with respect to the security deposit does not affect any other

' right the County may have.

(¢)  Rights Cumudative: The rights reserved to the County herein are in addition to all
other rights of the County, whether reserved herein or authorized by applicable law, and no
action, proceeding, or exercise of a right with respect to such Security Fund will affect any other
right the County may have. The receipt of damages by the County from the Security Fund shall
not be construed to excuse faithful performance by the Franchisee or limit the habﬂlty of the
Franchisee under the terms of its Franchise Agreement for damages.

(d)  Remedies.

(1)  If the Franchisee violates any provision of the law or this Franchise
Apgreement, the County may have one or more of the following actions:

(A)  Impose liquidated damages in the amount, whether per day,
incident, or other measure of violation, as provided in the Franchise Agreement. Payment of
liquidated damages by the Franchisee will not relieve the Franchisee of its abhgahon to meet the
Franchise Agreement requirements;

(B)  Reduce the duration of the Franchise Agreement on any basis the
County determines is reasonable and affords the Franchisee reasonable due process;

(C)  Require the Franchisee to pay its subscribers or classes of
subscribers in an amount and on a basis the County determines is necessary to cure the breach or
default, or ﬂqll]tabl}" mmpensa:te for the violation; or

(D)  Revoke the Franchise,

(2)  In delermining which remedy or remedies are appropriate under
subsection (1), the County must consider the nature of the violation, the person or persons
bearing the impact of the violation, the nature of the remedy required in order to prevent further
violations, and any other matters the County determines are appropriate.

(3)  In addition to or instead of these remedies, the County may seek legal or
equitable relief from any court of competent jurisdiction.

(4)  Before initiating a remedy under this subsection (d) other than revocation
of the Franchise, the County must give the Franchisee written notice of the violations claimed
and at least 10 working days to correct the violations.

(¢)  Liguidated Damages: Because the Franchisee’s failure to comply with provisions
of the Franchise and this Franchise Agreement will result in injury to the County, and because it
will be difficult to estimate and prove the extent of such injury, the County and the Franchisee
agree to the following liquidated damages for the following violations of the Franchise and of
this Agreement, which represent both parties’ best estimate of the damages resulting from the
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SECTION 14

specified viclation. Both parties intend payment of such liquidated damages to serve as
compensation and they do not intend for such payment to serve as a penalty for failure to comply
with provisions of the Franchise Agreement or applicable law. The parties further agree to
increase the liquidated damage amounts, but also to delay implementation of the increase until
January 1, 2022, to postpone enforcement of increased liquidated damage amounts until after the
expiration of other Cable franchises in effect within the County as of the Effective Date of this
Agreement. Such liquidated damages shall not be a substitute for actual performance by the
Franchisee of a financial payment, but shall be in addition to any such actual performance. The
failure of a Franchisee to hire sufficient staff or to properly train its staff shall not preclude the
application of the provisions in this Section. The County, or its designee, shall have the
authority to waive or reduce the liguidated damage amounts herein for good cause. Cure periods
listed below shall begin to run at the umeﬂmanchmeunnuﬁedinwntmgufanolmonbyihc
County, unless otherwise specified below. The County may draw on the Performance Bond or
Security Fund to recover any liquidated damages.

(1)  For failurc to submit any required plans indicating expected dates of
installation of various parts of the System: $200 per day for each day the violation continues.

_ (2)  For a Transfer without approval: $2,000 per day for each day the violation
continues. :

{3)  For failure to make PEG capacity available, or failure to provide an
institutional network or contributions, facilities or services provided in lieu of an institutional
network, failure to construct required links to PEG facilities, or failure to make grant payments
required under this Agreement: $1,000 per day for each day the violation continues, in addition
to any monetary payment due under this Agreement or the Montgomery County Code.

(4)  For failure to supply information, reports, or filings lawfully required
under the Franchise Agreement or applicable law or by the County: $200 per day for each day
the violation continues,

(5)  For violation of customer service standards: $200 per violation increasing
to $500 per violation in 2022,

(6)  For failure, unless such failure is beyond the Franchisee's control, of the
Emergency Alert System to perform in the event of a public emergency or vital information
situation: $250 per occurrence increasing to $500 per occurrence in 2022.

(7)  For failure to render required payment for reimbursement of any Franchise
expenses, or liquidated damages: $100 per day increasing to $200 per day in 2022, in addition 1o
any monetary payment due under this Agreement or the Montgomery County Code,

(8)  For failure to file, obtain or maintain any required Security Fund ina
timely fashion; $50 per day increasing to $200 per day in 2022,

(9)  For failure to restore damaged property or to correct a Cable System

inspection violation notice issued by the County: $50 per day increasing 10 $500 per day in 2022,
in addition to the cost of the restoration as required elsewhere herein,
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SECTION 14

(10)  For violation of technical standards established by the FCC: $100 per day
increasing to $200 per day in 2022.

(11)  For violation of technical, construction or right-of-way standards, other
than those established by the FCC, agreed to by Franchisee in this Agreement: $100 per day
increasing to $200 per day in 2022.

{12)  For violations of this Agreemént or the Montgomery County Code: $200
per day for gach violation for each day the violation is not remedied beyond a thirty (30) day
cure period.

(13) For violation of any material provision of the Franchise Agreement: $500
per day.

(14)  For habitual, persistent, repeated or uncured violations, the hqwdated
damages amounts specified above shall escalate as follows:

(A) Ifaviolation is not cured within twenty (20) working days of
written notice of the violation pursuant to Section 9(f)(4), the applicable liquidated damapes
amount specified in (1) through {13) shall henceforth be doubled, and shall double again every
ten {10) working days thereafter that such violation remains uncured. :

If a violation for which liquidated damages is assessed pursuant to (1) through (13) occurs, any
subsequent violation of the same category that occurs within the next twelve (12) months shall
be assessed liguidated damages at double the rate specified.

{ Shortening, Revocation, or Termination of Franchise:

(1) Upon completion of the term of this Franchise, the Franchisee’s right to
occupy the Public Rights-of-Way within the County or the non-renewing Municipality shall
terminate, subject to applicable federal law, unless a new, extended, or renewed Franchise is not
- granted 10 the Franchisee by the County or a Participating Municipality.

(2)  The Franchisee agrees that the County may revoke the Franchise pursuant
to the Montgomery County Code. The Franchisee further agrees that the County may revoke the
Franchise if the Franchisee defrauds or attempts to defraud the County or Subscribers, or if the
Franchisee breaches any other material breach of this Agreement or violates the Montgomery
County Code.

(3)  There shall be no upportumty to cure if the Franchisee is shown to have
defrauded or attempted to defraud the County, a Participating Municipality, or its Subscribers.

(4)  Ifthe County revokes the Franchise, or if for any other reason the
Franchisee abandons, terminates, or fails to operate or maintain service to its Subscribers, the
parties agree that:

(A)  The County may take any action authorized by the Montgomery
County Code.
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SECTION 14

- (B) If the County requires the former Franchisee to remove its
facilities and equipment at the former Franchisee's cxpense and the former Franchisee fails to do
50 within a reasonable period of time, the County may effect the removal at the former

Franchisee’s or surety’s expense.

15, MISCELLANEOUS PROVISIONS

(a)  Actions of Parties: In any action by the County or Franchisee that is mandated or
permitted under the terms herecf, such party shall act in a reasonable, expeditions, and timely
manner.

(b)  Binding Acceptance: This Agreement shall bind and benefit the parties hereto and
their respective heirs, beneficiaries, administrators, executors, receivers, trustees, successors and
assigns, and the promises and obligations herein shall survive the expiration date hereof,

(¢)  Preemption: In the event that federal or state laws, rules or regulations preempt a
provision or limit the enforceability of a provision of this Agreement, then, the provision shall be
read to be preempted to the extent and for the time, but only to the extent and for the time,
required by law. In the event such federal or state law, rule or regulation is subsequently
repealed, rescinded, amended or otherwise changed so that the provision hereof that had been
preempted is no longer preempted, such provision shall thereupon retumn to full foree and effect,
and shall thereafier be binding on the parties hereto, without the requirement of further action on
the part of the County or Participating Municipality,

(dy  Compliance With Federal and State Laws: The Franchisee shall comply with all
applicable federal, state, County and local laws and regulations,

(e}  fForce Majenre; The Franchisee shall not be deemed in default of provisions of
this Agreement or the Montgomery County Code where performance was rendered impossible
by war or riots, labor strikes or civil disturbances, floods, earthquakes, fire, explosions, or
epidemics, or other canscs beyond the Franchisee’s control, and the Franchise shall not be
revoked or the Franchisee penalized for such noncompliance, provided that the Franchisee takes
immediate and diligent steps to bring itself back into compliance and to comply as soon as
possible under the circumstances with the Franchise without unduly endangering the health,
safety, and integrity of the Franchisee's employees or property, or the health, safety, and
integrity of the public, Public Rights-of-Way, public property, or private property.

(f)  Governing Law: This Franchise Agreement shall be governed in all respects by
the law of the State of Maryland.

(g)  MNotices: Unless otherwise expressly stated herein, notices required under this
Franchise Agreement shall be mailed first class, postage prepaid, to the addressees below. Each
party may change its designee by providing written notice to the other party.
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(1)  Notices to the Franchisee shall be mailed to:

Stanford Ames, E. V.-P., General Manager
Starpower Communications, LLC

1000 Derekwood Lane

Lanham, MD 20706

with a copy to:

Tom Steel

E. V. P. Government Affairs
115 West First Street

South Boston, MA 02127

{2)  Notices to the County shall be mailed to;

County Executive

Office of the County Executive
101 Monroe Street

Rockville, MD 20850

with a copy to:

Cable & Broadband Administrator
Office of Cable and Broadband Services
100 Maryland Avenue

Suite 250

Rockville, MD 20850

(3)  The Franchisee shall at all times keep the County adwised as to which
individual(s) are authorized to act on behalf of the Franchisee and whose acts will be considerad
to bind the Franchisee,

(h)  Time of Essence: In determining whether the Franchisee has substantially
complied with this Franchise Agreement, the parties agree that time is of the essence. As a result,
the Franchisee’s failure to complete construction, to extend service, to seek approval of Transfers
or to provide information in a timely manner may constitute material breaches.

{i Captions and References:

(1)  The captions and headings of sections throughout this Agreement are
intended solely to facilitate reading and reference to the sections and provisions of this
Agreement, Such captions shall not affect the meaning or interpretation of this Agreement.

(2)  When any provision of the Montgomery County Code is expressly
mentioned herein, such reference shall not be construed to limit the applicability of any other
provision of the Montgomery County Code or County law that may also govern the particular
matter in question.
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) Recitals: The recitals set forth in this Agreement are incorporated into the body
of this Agreement as if they have been originally set forth herein.

(k)  Exhibiis: The exhibits to the Agreement (the “Exhibits™), attached hereto and
portions thersef, are, except as otherwise specified in such Exhibits, incorporated herein by
reference and expressly made a part of this Agreement. The procedures for approval of any
subsequent amendment or modification to said Exhibits shall be the same as those applicable to

any amendment or modification hereof, except as specified in such Exhibit or elsewhere in this
Agreement. -

{1 Severability. If any section, subsection, sentence, paragraph, term, or provision of
this Agreement shall, to any extent, be held to be illegal, invalid, or unenforceable, the remainder
hereof shall be valid in other respects and continue to be effective.

(m) Jurisdiction and Venue: The Franchisee consents o venue and jurisdiction in the |
U.S. District Court of Maryland and the Circuit Court for Montgomery County, Maryland.
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EXHIBIT A

PARTICIPATING MUNICIPALITIES

Tuﬁrﬁ of Chevy Chase*
Chevy Chase Section 3
Chevy Chase Section 5¥
Chevy Chase View

Chevy Chase Village

- Garrett Park

Glen Eche

Kensington

Village of Martins Addition*
Village of North Chevy Chase*®
IRcckville

Somerset

Takoma Park*

Washington Grove

*RCN Subscribers in these municipalities in 2015
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EXHIBIT B

AREA SERVED
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Channel 6
Chanrel 10
Channel 11
Channel 13
Channel 16
Channel 18
Channel 19
Channel 21
Channel 88
Channel 89

EXHIBIT C
STARPOWER PEG ACCESS CHANNEL NUMBER ASSIGNMENT

Assigned at the Discretion of Montgomery County
mecﬂm

Montgomery College

City of Rockville

City of Takoma Park
Montgomery County Chapter of the Maryland Municipal League
Assigned at the Discretion of Montgomery County
Assigned at the Discretion of Montgomery County
Montgomery County's Community Media Designee
Assigned at the Discretion of Montgomery County
Montgomery County Public Schools
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EXHIBIT D

TAKOMA PARK SERVICE LOCATIONS

Takoma Park City Hall
7500 Maple Ave.
Takoma Park, MD 20912

Takoma Park Public Warks
31 Oswego Ave.
Takoma Park, MD 20910

New Hampshire Avenue Recreation Center
7315 New Hampshire Ave.
Takoma Park, MD 20912

Hefiner Park
41 Oswego Ave. ¢
Takoma Park, MD 20910
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EXHIBIT E _
MONTGOMERY COUNTY
MINORITY-OWNED BUSINESS CONTRACTING

7.1 Purpose

The purpose of 11B.00.01.07 is to establish procedures to facilitate the goal of the
County Government to remedy the effects of discrimination by awarding a percentage of County
confracts, including contract modifications and renewals, with a dollar value of $10,000 or more
to minority owned businesses (MFD owned business or MFD), as defined in Chapter 11B of the
County Code, in proportion to the availability of MFD owned businesses to perform work under
County contracts,

7.2 Policy

7.2.1 The Director, with the assistance of Using Departments and employees involved in
contracting and purchasing, must actively and aggressively recruit certified MFD owned
businesses for which a goal has been set to provide goods, construction, and services, including
professional services, for the performance of governmental functions to facilitate the MFD goal
of the County. Procurements less than or equal to $10,000, grants that are appropriated by the
County Council to specific grantees, utilities, intragovernmental procurements, and certain
intergovernmental procurements including certain bridge contracts identified by the Director are
excluded from the base against which the goal is measured.

7.22 Businesses that are certified as a minority business enterprise under State
procurement law and certain non-profit entities organized to promote the interests of persons
with a disability are eligible to be certified as an MFD business in accordance with these
regulations. Certification is subject to the graduation provisions of Section 7.4.5.

7.2.3 These regulations are the County's exclusive procedure for the certification,
recertification and decertification of MFD owned businesses.

7.24 Using Department Heads should seek the advice and concurrence of the Director
in the development of internal operating procedures to implement the provisions of this
procedure.

7.3 General

7.3.1 In 11B.00.01.07 the term “relevant geographic market area™ has the same
meaning as it has in Chapter 11B. The term "MFD group™ or “group of MFD owned businesses™
has the same definition as “socially or economically disadvantaged group™ in Chapter 11B.

7.3.2 To qualify to participate in the MFD subcontracting program under Section 7.3.3,
an MFD owmned business must:

7.3.2.1 belong to an MFD group for which a goal has been set under Section
7.3.4 in the purchasing category and source selection method covering the work that is the
subject of the subcontract; and
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7.3.2.2 be certified as an MFD owned business under Section 7.4.

7.3.3 MFD Subcontracting Program,
7.3.3.1 Unless the context indicates otherwise, in Section 11B.00.01.07,

(a) contract means a contract identified by Using Depariments or the
Director as having an estimated dollar value of $50,000 or more, including renewals; and

(b) contractor means a contractor that:.
(1) is not a certified MFD owned business; or

(2) if the comtractor is a certified MFD owned business, the
contractor does not belong to an MFD group for which a goal had been set in the purchasing
category covering significant work to be undertaken in the contract.

7.3.3.2 A contractor must subcontract a minimum percentage (as determined by
the Director) of the contract price to certified MFD owned businesses that are eligible to
participate in the subcontracting program. To be eligible, a certified MFD owned business must
have a goal set under Section 7.3.4 in a purchasing category and under a source selection method
covering the work to be performed under the subcontract. The Director applies the goals
established by the CAO under Section 7.3.4.8(d) for each purchasing and source selection
category covering a substantial amount of work to be done under the contract to set the minimum
percentage of the contract which the contractor must subcontract to certified MFD owned
businesses. :

7.3.3.3 Each contractor must submit a Subcontractor Performance Plan prior to
undertaking performance under the contract, or at such earlier time as required by the
Director, An MFD Subcontractor Performance Plan must;

(a) identify each MFD subcontractor;

{b) identify the anount the contractor has agreed to pay each MFD
subcontractor;

(c) provide a copy of the language used in each MFI) subcontract which
requires the use of binding arbitration with a neutral arbitrator to resolve disputes between the
contractor and the MFD subconiractor. The language must describe how the costs of dispute
resolution will be apportioned; the apportionment must not, in the judgment of the Director,
attempt to penalize an MFD subcontractor for filing an arbitration claim; and

(d) be made a part of the contract between the contractor and the
County. County approval of the Subcontractor Performance Plan must not establish
contractual relationship between the County and the MFD subcontractor.
7.3.3.4 The contract between the contractor and the County must require:

(a) the contractor to notify the Director of any proposed change to the
Subcontractor Performance Plan;
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(b) the contracior to provide in each subcontract with an MFD owned
business a provision requiring the use of binding arbitration to resolve disputes between the
contractor and the MFD owned business;

{c) that failure to submit documentation showing compliance with the
Subcontracting Performance Plan is grounds for imposing liquidated damages unless failure to
comply with the Plan is the result of an arbitration decision in favor of the contractor or a waiver
granted by the Director. Liquidated damages under this provision should equal the difference
between all amounts the contractor has agreed under its plan to pay MFD subcontractors and all
amounts actually paid MFD subcontractors considering any relevant waiver or arbitrator's
decision; and

(d) that failure to show compliance with a Subcontractor Performance
Plan must result in finding the contractor nonrespensible for purposes of future procurements
with the County during the next 3 years,

7.3.3.5 The Director may waive in whole or in part an MFD subcontracting
requirement imposed under Section 7.3.3 if the Director finds that:

(a) it is unusually difficult or impossible for the contractor to meet a
subcontracting requirement because, for example, a qualified MFD owned business is not
available for subcontracting or the contractor’s good-faith efforts to subcontract with available
MFD owned businesses have failed;

(b) reasonable grounds exist to waive a subcontracting requirement
because, for example, the subcontracting requirement would undermine the purpose of a contract
for personal services, subcontracting would be inconsistent with the requirements for
confidentiality, or the contract is awarded under an emergency procurement; or

(c) the contractor belongs to a class of nonprofit entities for which the
Director has determined that it would be impractical to require participation in the MFD
Subcontracting Program.

- 7.33.6 The Director has sole discretion to determine the estimated value of a
contract and may consider the value of any modifications or renewals.

7.3.4 The MFD subcontracting goal is set as follows:

7.3.4.1 By September 1 of each year the Director must determine for the
previous fiscal year the availability of each group of MFD owned businesses with one or more
employees. The Director must use the most recent report that the County Executive must submit
under Sectionl1B8-61(b) of the County Code 1o determine the availability of MFD owned
businesses in the relevant geographic market area to perform work under County contracts.

7.34.2 Fiscal year means July 1 through June 30,

7.3.43 The Director must state the availability by source selection method for
each group of MFD owned businesscs as a percentage of all businesses available to perform
work under County contracts awarded through formal solicitation in {he purchasing categories
of:
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(a) construction;

(b) goods;

(c) professional services; and
(d) other services

7.3.4.4 The Director may set the availability of Disabled owned businesses at 0.75
percent in each purchamng category. Not for profit entities that are certified as MFD owned
businesses are included in the Disabled owned business group.

7.3.4.5 The Director must determine by source selection method the percentage of
contract dollars awarded to each group of MFD owned businesses as prime contractors and
subcontractors in the purchasing categories of:

(a) construction;

(B} goods;

(c) professional services; and
(d) other services,

7.3.4.6 The Director must determine by source selection method the disparity between
the dollar value of contracts and subcontracts awarded to each group of MFD owned businesses
in each purchasing category identified in Section 7.3.4.5 with the availability of that group in
each purchasing category by source selection method. The Director must use, to the extent
practicable, a methedology compatible with the methodology used to determine disparity in the
most recent report submitted under Section 11B- 61(b) of the County Code.

7.34.7 By September 1 of each year the Director must submit to the CAQ a report
seiting forth the determinations made under Sections 7.3.4.3 through 7.3.4.6.

7.3.48 After receiving the Director's report, the CAO must set by Septe,n:lbea' 30 of each
year MFD subcontracting goals for the current fiscal year.

(a) Insetting MFD subcontracting goals the CAO must determine by
source selection method if the County has significantly underutilized each group of MFD owned
businesses in each purchasing category. The CAO makes this determination under each source
selection method by considering the disparity between the availability of each group of MFD
owned businesses in each purchasing category with the contract dollars awarded to each group of
MFD owned businesses in each purchasing category.

(b) Ifthe CAO determines that a group of MFD owned businesses in a
specific purchasing category under a particular source selection method has been significantly
underutilized, the CAO must set an MFD goal for that group in the applicable purchasing
category for that source selection method. The goal must be related to the availability by source
sclection method of the group of MFD owned businesses in the purchasing category.

(c) If the CAO determines that a group of MFD owned businesses in a
specific purchasing category under a particular source sclection method has not been



significantly underutilized, the CAO must not set an MFD goal in the applicable purchasing
category for that source selection method. The CAQ, nevertheless, may set a goal for an MFD
group in & purchasing and source selection category {even though a finding of significant
underutilization has not been found} if, in at least ous out of the last 4 years, the CAO had
determined the MFD group had been significantly underutilized and during that year a goal had
not been set for the MFD group in the applicable purchasing and source selection category.

(d) The CAO must set for each purchasing category for which an MFD
goal has been set an overall MFD subcontracting goal that contractors must meet under Section
7.3.3. The overall MFD subcontracting goal for each purchasing category must be related to the
availability of all groups of MFD) owned businesses for which a goal is set in that purchasing

category.

7.4 Certification of MFD Owned Businesses

74.1 The Director may certify an entity as an MFD owned business if the business is
certified as a minority business enterprise under Federal or State procurement law, or other non-
self-certifying public entity certification program, as determined to be acceptable by the Director.

7.4.2 1f the business is a not-for-profit cntrt_v organized to promote the interests of
physically and mentally disabled individuals, the Director must determine whether:

7.4.2.1 the not for profit entity is certified as a minority business enterprise under
Federal or State procurement law, or other non-self-certifying public entity certification program
that the Director has determined to be acceptable; and

7.4.2.2 at least 51% of the individuals used by the not for profit entity to perform
the work or manufacture the goods contracted for by the County are individuals with a physical
or mental disability.

7.4.3 The Director must conduct a review to determine whether a business may be
certified as an MFD owned business. This review must include an evaluation of the
documentation submitted by the business on an MFD Application form. The Director may also
include a site visit to the offices of a not for profit entity. The Director may review any of the

following:

7.43.1 Certifications issued by the Federal or State governments, or by another
public entity, provided that the public entity’s program is not based on vendor self-certification,

7.4.3.2 Employment records, health records, and/or educational records of the
employees of a not for profit entity seeking MFD certification.

7.4.3.3 Other relevant information concerning the operation of a not for profit
entity.

744 A request for certification or recertification as an MFD business may be denied by
the Director for any of the following reasons:
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7.4.4.1 Failure to demonstrate that the business is a certified minority business
enterprise under Federal or State procurement law, or through another non-self-certifying public
entity certification program determined to be acceptable by the Director.

7.44.2 Failure to provide sufficient and timely information for the Dvrector to
make a certification or recertification determination.

7.4.43 Refusal to permit an on-site inspection by the Director.

7.4.4.4 Failure to comply with a request by the Director for information or
access to records.

7.4.4.5 Graduation of the MFD owned business.

7.4.5 Certification as an MFD owned business by the County may be revoked for any
one of the following reasons:

7.4.5.1 Frand, deceit or misrepresentation in obtaining certification,

7.4.5.2 Failure to report in writing to the Director within 30 days of the date of
the occurrence of any changes in the status of the certified MFD owned business that are relevant
to its certification,

7.4.5.3 Failure to demonstrate at the request of the Director that the entity
continues to be an MFD owned business.

7.4.6 Certification is subject to the graduation provisions of this Section. The Director
must not certify an entity as a MFD owned business for a period of time that exceeds 5
years. The Director, however, may certify a business as an MFD owned business for 8§ years if
during the first 5 years of certification, the MFD owned business:

7.4.6.1 has not received at least
(a) 4 subcontracts awarded under Chapter 11B of the County Code; and
{b) the cumulative value of the subcontracts has not exceeded $120,000.

7.4.6.2 The MFD graduation requirement established under this subsection
begins on December 1, 1993, and is only effective prospectively.

7.5 Responsibilities
7.5.1 Director
7.5.1.1 The Director is responsible for contacts with businesses to identify,
encourage and coordinate participation of MFD owned businesses in the procurement process,
including certification. This includes notification to all businesses of prospective procurement

opportunities by electronic communication based on the most recently available business
directories, encouragement of MFD owned business participation in procurement, as prime
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contractors or subcontractors, procurement system education and information for all businesses,
and referrals to resources such as technical consultants, sureties and financing,

7.5.1.2 The Director maintains up-to-date mailing lists, and other references of
County certified MFD owned businesses for use by Using Departments, contractors, and for
public information.

7.5.1.3 The Director provides Using Departments with a list of certified MFD
owned businesses who have stated an interest in providing services required by the Using
Department.

7.5.1.4 The Director assists Using Departments, as needed, in developing
internal operating procedures to use certified MFD owned businesses in accordance with the
provisions of this section.

7.5.1.5 The Director cooperates with other governments and governmental
agencies in exchanging information regarding certified M¥D owned businesses.

7.5.1.6 The Director distributes to potential prime contractors for whom a goal
has not been set a current list of certified MFD owned businesses with a requirement that one or
- more be contacted if the work is being subcontracted.

7.5.1.7 The Director should ensure that contract administrators receive
appropriate guidance in implementing the provisions of these regulations.

7.5.2 Using Departments

7.5.2.1 The Using Departments should request and use the most recent list of
certified MFD owned businesses furnished by the Director to encourage certified MFD owned
businesses for whom a goal has been set to response to Requests for Proposals, Requests for
Expressions of Interest, and all other procurements.

7.52.2 When inviting proposals for services with a dollar value of less than
$50,000, whether by RFP, REOI, Mini-Contract or any other source selection method of
procurement, the Using Departments must ensure an effort is made to afford certified MFD
owned businesses for whom & goal has been set an opportunity to participate in the award of the
contract. Pericdically, or at the request of the Director, Using Departments must provide to the
Director written documnentation including contract documents that indicate the results of efforts
to provide an opportunity for certified MFD owned businesses for whom a goal has been set to
submit propesals. The Using Departments should also cooperate with the Director in efforts to
encourage MFD contractor participation by, among other things, establishing minority basiness
procurement objectives consistent with Chapter 11B of the County Code and by developing and
implementing techniques to encourage greater MFD owned business participation.

7523 The Using Departments must notify the Director when an Invitation for -
Bid, a Request for Proposal or a Request for Expression of Interest is expected to have a dollar
value of $50,000 or more. Notification should be as early &s possible, but not later than the
Using Department's official request to the Direclor to commence a procurement action.
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7.5.2.4 The Using Departments should develop, with the advice and concurrence
of the Director, internal operating procedures to implement the provisions of this section.

7.6 Procedures for Certification/Recertification of MFD Businesses

7.6.1 The Director, upon request from a business or at the Director's initiative, provides
a MFD Application form to the business. To ensure timely recertification, the certified MFD
owned businesses should file a MFD Application form at least 60 days prior to expiration of

7.6.2 The business returns the MFD Application form to the Director in accordance
with the form's instructions.

7.6.3 The Director reviews the MFD Application form submitted to determine, in
accordance with this procedure, whether the business should be certified or recertified as an
MFD pwned business. Upon determination of elipibility as a MFD owned business, the Director
certifies the business as an MFD owned business.

7.6.4 1f a business is not certifieq or recertification is denied, the Director informs the
applicant, in writing, of the denial, the reasons for denial and the right to request reconsideration
of the decision to the Director within 5 days of the date of the decision. This notice of denial
should indicate that the business may request a hearing.

7.6.5 The Director reviews the request for reconsideration and may conduct a hearing if
appropriate, The Director makes a written determination and finding regarding the
reconsideration request. The Director must then send a copy of the decision to the CAO who
may approve, revise, or remand the decision. I the CAO takes no action within 5 working days,
the decision of the Director becomes final.

7.6.6 After the decision becomes final, the Director must inform the business making
the reconsideration request, in writing, of the decision and the right to appeal to the Circuit Court
for Montgomery County, Maryland, pursuant to Title 7 of the Maryland Rules of Procedure
governing judicial review of decisions of administrative agencies.

7.7 Pro certi

7.7.1 The Director, based upon a writien determination that there are grounds for
concluding that the entity is no longer entitled to be certified as an MFD owned business, makes
a proposal to revoke the certification, The entity must be notified, in writing, of this proposed
decertification.

772 The entity may submit any written information to the Director within the time
limits specified by the Director, which must not be less than 3 working days of receipt of
notification of the proposed decertification.

7.7.3 The Director must review the proposed decertification and any information
submitted by the entity and decide whether to revoke the certification after the expiration of the
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time specified by the Director for submitting information. The Director must inform the entity of
the decision, in writing, and the right to request a reconsideration of the decision within 5 days.

7.74 The entity must submit to the Director a written reconsideration request regarding
the decertification within the 5 day limit or waives all rights of appeal.

7.7.5 Ifthere is a reconsideration request, the Director may conduct a hearing, if
approptiate, concerning the decertification. The Director makes a written determination and
finding regarding the decertification request. The Director must then send a copy of the decision
to the CAQ who may approve, revise, or remand the decision. If the CAO takes no action within
5 working days, the decision of the Director becomes final.

7.7.6 After the decision becomes final, the Director must inform the entity making the
reconsideration request, in writing, of the decision and the right to appeal to the Circuit Court for
Montgomery County, Maryland, pursuant to Title 7 of the Maryland Rules of Procedure
governing judicial review of decisions of administrative agencies.

7.8 Special Solicitation Requirements -
7.8.1 The Director must include in all formal competitive solicitations {and resulting

~ contracts) with an estimated value of $50,000 or greater MFD contracting conditions in a form

created by the Director and approved by the Office of the County Attorney,
7.8.2 - These conditions must include the following pmﬁsians.

7.8.2.1 Notice of the Montgomery Cmmt}? MFD confracting policy and
associated contracting poals.

7.8.2.2 A requirement that the offeror subcontract with certified MFD owned
businesses in a manner consistent with Section 7.3.3, and specification as to how the offeror may
demonstrate the basis for the Director to grant, in whole or in part, a waiver of the MFD
subcontracting goal.

7.8.2.3 Notice of the requirement to comply with the MID Subcontractor
Performance Plan, including binding arbitration to resolve disputes with MFD subcontracts and
imposition of liquidated damages for failure to comply with the MFD Subcontractor
Performance Plan.

7.8.24 A specification of all decumentation required to be submitted by the
contractor, including information required under Sectien 7,9 which the Director requires the
contractor to submit, and time requirements for those submissions as determined by the Director.

7.8.2.5 Notice of non-eligibility and disqualification for award for failure to
submit required documentation or mect MFD goals, unless waived.

7.8.2,6 Limitations on substitutions or other non-use of designaied MFD
subcontractors.
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7.8.2.7 Notice of enforcement procedures, including penalties and actions which
may result from non-compliance.

7.8.2.8 Statement of records requirements for contractors, m::h:dmg types of
records required and length of time the records must be maintained.

7.8.3 The Director must review and evaluate procurement pmcedures and solicitation
requirements to determine the effect those procedures and requirements may have on the ability
of MFD owned businesses to be competitive. The Director may also take necessary action to
remove any artificial barriers to competition found to exist. Those actions may include:

7.8.3.1 Requiring Using Departments to take steps to assist contractors in
making timely submissions of subcontracting plans.

7.8.3.2 Considering past compliance with the County minority business
procurement program in determining contractor responsibility.

7.8.3.3 Adjusting evaluation criteria or method of award decisions and lowering
or eliminating insurance, bonding and experience requirements.

7.8.3.4 Requiring the minority procurement officer to report in writing to the
Director those solicitations and confracts which adversely affect MFD participation and those
actions by existing contractors which do not comply in good faith with approved MFD
subcontractor plans.

7.9 Reporting Requirements

The Director may require each contractor to provide the County with information
concerning ufilization by the contractor of MFD owned businesses in private and government
contracts, The Director may also require each certified MFD owned business to provide the
County with information concerning its utilization by non-MFD owned businesses in private and
government coniracts,

7.10 Monitoring Procedures

7.10.1 The contract administrator in conjunction with the minority procurement officer
must monitor all contracts subject o MFD participation to ensute compliance by prime
contractors with the requirements of these regulations. Monitoring may include site visits, audits
of contractors' books and records relative to Cuunty contracts, the submission of copies of
invoices from the minority subcontractor o the prime contractor, submission of Contract
Monitoring Reports at scheduled intervals during the life of the contract, and other procadm*es
that the Director may require.

7.10.2 The Director must notify certified MFD owned businesses of their responsibility
to report to the minority procurement office in a timely manner any changes in status that affects
the entity’s eligibility for certification as an MFD owned business. The failure of the MFD
owned business to report any relevant change in a timely manner constitutes sufficient grounds
for decertification.



EXHIBIT F

2015 SETTLEMENT AGREEMENT

THIS SETTLEMENT is made between Starpower Communications, L.1.C,
(*Franchisee™) and Monigomery County, MD (*the County™). Franchisee and the County may
be individually referred to hereafler as a “Party” or jointly as the “Parties.”

WHEREAS, Franchisee and the County have negotiated the terms of a renewal Cable
Television Franchise Agreement {“the 2015 Franchise Agreement™);

WHEREAS, the County has relied on Franchisee’s representations regarding its financial,
technical and legal qualifications and its plans for constructing, operating and maintaining its
Cable System, and has considered the information that Franchisee has presented to it;

WHEREAS, the County has reviewed Franchisee’s performance under the Prior
Franchise and the quality of service during the franchise term, has identified the future cable-
related needs and interests of the County and its residents and businesses, and has considered the
financial, technical and legal qualifications of the Franchisee;

WHEREAS, the financial conditions in the cable industry are uncertain and are being
financially impacted by technological innovations, consolidation of cable systems, and the
presence of competitive alternatives;

WHEREAS, the Franchisee has represented to the County that because of such
conditions it would financial impracticable for the Franchisee to commit to expand construction
of its Cable System throughout the County in the 2015 Franchise Agreement;

WHEREAS, in lieu of having the obligation to serve the entire Franchise Area, the
Franchisee desires to bave the obligation only to serve the Area Served and to have the discretion
to expand the Area Served, and the County is willing to allow the Franchisee this discretion so
long as the Franchisee complies with the terms of this Agreement;

WHEREAS, the Franchises has requested that it be permitted to satisfy certain
obligations of the 2015 Fraochise Agreement through alternative performance;

WHEREAS, in lieu of providing an institutional network acceptable to the County, the
Franchizee desires to provide, and the County is willing fo accept, contributions, facilities and
services to support deployment of an institutional network and the functionalities that could be
provided via an institutional network so long as the Franchisee complies with the terms of this
Apgrecment; and

WHEREAS, in lieu of providing free cable television connections to public buildings and
to other public locations throughout the Franchise Area, the Franchisee seeks to work with the
County to devise an alternative means of distributing such programming.




NOW THEREFORE, in exchange for the mutual benefits and undertakings described
herein, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the Parties hereby agree as follows:

1. OBLIGATIONS IN LIEU OF INSTITUTIONAL NETWORK

In lieu of the Franchisee constructing and providing an institutional network acceptable to
the County as provided in Section 7(o) of the 2015 Franchise Agreement, to support the
County’s ability to use public, educational, or government access facilities and channel capacity
on the County’s Institutional Network for public, educational, or government use, the Franchises
agrees to that it would be more effective and efficient to provide the following services,
faeilities, and contributions: :

(a)  Definitions: Capitalized terms not defined in the recitals or elsewhere herein shall

have the same meaning as those terms in the 2015 Franchise Agreement

: (1)  Cable Modem Service: Internet access service provided by the Franchisee
over the Cable System that enables the County or Pa.rtlmpatmg Municipalities to connect to the
Internet.

(2} County Metro Ethernet: Fiber connection between the County’s
 Instifutional Network and the Franchisee’s Internet Protocol (“IP*) Network that enables the
County to connect to the Internet

(3) DHCP-assigned: Use of Dynamic Host Configuration Protocol
(*DHCP”) on an Internet Protacol (“IP”) network to dynamically distribute interfaces and
services, including [P addressm, automatically without manual configuration from a DHCP
Server.

(4)  PEG and I-Net Grant: Payment by the Franchisee specified in Section
8(b) of the 2015 Franchise Agreement (i.e., three percent (3%) of the Franchisee’s Gross
Revenues to be used by the County for PEG and institutional network purposes as determined by
the County).

(5}  Takoma Park Metro Ethernet: Fiber connection between the Takoma Park
Institutional Network and the Franchisee’s Internet Protocol (*IP™) Network that enables
Takoma Park to connect to the Internet.

(b) Cable Madem Service:

(1)  Takoma Park. The Franchisee shall continue to maintain a fiber
conncetion from the Takoma Park City Hall to the Franchisee’s IP network. The Franchisee
shall continue to provide Cable Modem Service to the City of Takoma Park, MD at the four
locations specified in Appendix D. The Franchisee shall continue to make two cable modems
available for use the Takoma Park City Hall and one cable modem available for use at each of
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the three other locations. The Franchisee shall continue to provide the Cable Modem Senrme
without charges for such Cable Modem Service or cable modem equipment,

(2}  Other Participating Municipalities. When the Franchisee serves at least
one hundred (100) subscribers within a Participating Municipality other than the City of Takoma
Park, upon request the Franchisee shall provide Cable Modem Service and cable modem
equipment at no charge at one location within the Participating Municipality. The Cable Modem
Service provided shall be at the highest speed offered to a business or residential customer,
unless the County specifies otherwise. The Franchisee shall provide at its cost, installation up to
two hundred feet (200") from the Public-Rights-of-Way. The Participating Municipality shall be
responsible for all inside wiring and the costs to install that portion of the drop cable that exceeds
two hundred feet (200%), if any.

(3)  IP Addresses. The Franchisee shall provide up to 30 DHCP-assigned IP
addresses for Cable Modem Service as requested by the County or Participating Municipalities.
The Franchisee shall assist the County and Participating Municipalities in maintaining current IP
addresses and port existing IP addresses to new equipment or network configurations.

(¢}  Takoma Park Metro Ethernet: The Franchisee shall provide and maintain for
Takoma Park’s use, a Metro Ethernet connection at the Takoma Park City Hall. The Metro
Fthernet connection shall permit Takoma Park to access the Internet at a minimum of 20
megabits per second (Mbps). All Metro Ethemet speeds specified herein are symmetrical. The
Franchisee shall continue to provide the fiber connection and Metro Etheret service without
charges for such service or equipment.

(d) County Metro Ethernet: The Franchisee shall provide and maintain for County's
use, a Metro Ethernet connection at the data center within the County Council Office Building
(100 Maryland Avenue, Rockville, MD 20850) or, upon notice, to such other location as the
County may designate. All Metro Ethernet speeds specified herein are symmetrical,

(1)  The Metro Ethemet connection shall permit the County to access the
Internet at a minimum of 1 gigabit per second (Gbps). Within sixty (60) days of execution of
this Settlement Agreement, the Franchisee shall install at its sole cost and expense all additional
Metro Ethernet equipment necessary to enable the County to access the Internet at ten (10) Gbps.
Upon completion of this equipment installation, the Franchisee shall immediately permit the
County to use the Metro Ethernet connection to access the Internet at five (5) Gbps until such
time as the County requests an increase in the Gbps connection speed.

(A)  Franchisee may deduct from the PEG and I-Net Grant by five
thousand five hundred dollars ($5,500) per month for as long as the County uses the Metro
Ethernet connection to access the Intemnet at five (5) Gbps or less. Upon request by the County
to increase the Gbps connection speed to greater than five (5) Gbps, the Franchisee may deduct
an additional one thousand one hundred dollars ($1,100) per month from the PEG and I-Net
Grant payment for each addjtional one (1) Gbps increase in the Metro Ethernet connection speed.
Nothing in this Setilement Agreement shall prohibit the Parties from negotiating more favorable
terms for the County of deductions from the PEG and I-Net Grant.
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(B)  For administrative convenience, the Franchisee shall reduce its
PEG and I-Net Grant payment on a quarterly basis to reflect all monthly deductions for the
Metro Ethernet connection incirred during the guarter for which the PEG and [-Net Grant
payment is due. The County may terminate or reduce the monthly deduction at any time by
providing written notice to the Franchisee of the County’s intent to reduce or eliminate use of the
Metro Ethernet connection or to support such Metro Ethernet connection by a means other than
an offset to the PEG and [-Net Grant.

(2)  Upon request by the County, the Franchisee shall assist in relocating the
Metro Ethernet connection to an alternate location selected by the County. The County shall be
responsible for all construction costs incurred by Franchisee for providing a fiber connection
from such alternate location to the nearest point of available interconnection to the Franchisee's
[P network. The Franchisee shall work in good faith to the assist the County in cost-effectively
deploying this fiber optic connection, such as but not limited to permitting fiber overlashing or
purchase of spare fiber capacity to reach the Franchisee’s IP network,

(3)  The Franchisee shall provide the same level of technical and customer
service for the Metro Ethernet, including, but not limited to, preventative maintenance, service
response and restoration standards, and repairs, as the Franchisee provides for business
customers that receive similar levels of Internet service, The Franchisee shall provide the
technical and customer service for the Metro Ethemnet as specified within the Franchisee’s
Service Level Agreement for similar business customers, a copy of which has been provided to,
and is on file with, the County, The Service Level Agreement may be revised by the Franchisee,
provided however, that a revised Service Level Agreement is filed with Cowunty and the County
receives the same or better technical and customer service as business customers receiving
Internet service equivalent to the Metro Ethernet.

2 OBLIGATIONS IN LIEU OF CERTAIN CABLE TELEVISION OBLIGATIONS

The Franchisee shall provide Cable Service and equipment at no charge to such locations
as may be required by the 2015 Franchise Agreement. In lieu of constructing individual drops to
locations in Section 7(n)(3) of the 2015 Franchise Agreement, the Franchisee agrees that to the
extent commercially practicable and otherwise in compliance with this Section 2, it would be
more effective and efficient to provide the following services, facilities, and contributions:

(@)  Cable Channels Provided to the County:

(1}  The Franchisee shall provide at no charge, the (unencrypted) high
definition (“HD*) and standard definition {“SD") cable Channels listed in Attachment 1, and all
PEG Access Channels now existing or hereafter activated, to the County TOC or other
designated County location. The Franchisee shall provide additional HD and SD Channels to the
County as such rights are acquired by the Franchisee. The County and Franchises may agree to
amend the channel line-up in Attachment 1 by mutual consent.

{2)  The Franchisee will permit and assist the County in converting these cable
Channels into Internet protocol television (“TPTV*) signals that may be distributed over the
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County’s Institutional Network, The County intends to use IP multicast equipment to convert
the cable signals provided by the Franchisee into TPTV signals that may be delivered via the
County's Institutional Network to public, educational, and government locations, and then be
further distributed within buildings at these locations using Ethernet, fiber, passive optical
networking (“PON"), or similar means to televisions equipped with ITPV converter boxes,
monitors or computers. The County intends to-minimize the need to replace coaxial wiring to
enable distribution of cable signals within buildings, and to minimize the need to déploy
converter boxes or other decryption devices within these locations; provided, however, that the
County, will use ils Institutional Network network access controls 1o ensure that cable service is
made available only at authorized Institutional Network locations.

(3) ' The Franchisee shall provide such data or services as necessary to enable
the County to develop an interactive program guide or otherwise facilitate the ability of an IPTV
viewer to identify, select, and record programming.

(4)  The Franchisee will work in good faith to resolve legal or technical issues
to enable the Franchisee to deliver cable Channels to the County in a format that can be
converted into and distributed by the County in an [PTV format.

(5)  The Franchisee shall work in good faith to the extent such actions are
legally permissible and commercially practicable to obtain all contractual, copyright licenses,
and other legal rights from the providers of the Channels necessary to permit the County to: (i)
convert such Channels into IPTV signals using any method or technology the County deems
appropriate and technically and economically feasible; and (ii) distribute the IPTV signals over
the County’s Institutional Network fo PEG locations served by the County’s Institutional
Network without the need for the County to obtain additional contractual, copyright licenses, or
other legal rights from the providers of the Channels or individual programmers whose
programming is carried on the Channels.

(6)  The County agrees that the IPTV signal redistributed by the County may
only be used for non-commereial purposes and that the County will use reasonable security to
ensure that only authorized entities receive the programming,

(7)  The County further agrees that it shall not be a material violation of the
2015 Franchise Agreement if the Franchisee is unable to obtain necessary legal rights to, resolve
contractual restrictions related to, or is otherwise prohibited by State or Federal law from
permitting the County to, distribute the Channels in an TPTV format.

3 OTHER OBLIGATIONS

(a) Contributions: For so long as the Franchisee continues to operate in the Public
Rights-of-Way while the 2015 Franchise Agteement remains in force, for any peried during
which the Agreement is extended or renewed, or for any period during which the Franchisee
operates pursuant to that Agreement or its substitute, any PEG and I-Net Grant provided by
Franchisee (including the grant identified in Section 8(b) of the 2015 Franchise Agreement) may
be used by the County, and by any Participating Municipalities to which portions of the PEG and
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I-Net Grant may be distributed by the County, in their sole discretion for capital or non-capital
support for PEG purposes. Such PEG purposes shall include operation of the County’s
Institutional Network and payment of any monetary obligations which may arise for the County
ot any Participating Municipalities pursuant to this Agreement.

(b)  Renewal Costs: Pursuant to the Code of Montgomery County Regulations
Chapter 8A.08.01.02, the Franchisee will submit an application filing fee of Ten Thousand
Dollars ($10,000) with its application for renewal,

{c)  Transfer Costs: Should the Franchisee seck approval of a Transfer pursuant to
Section 3 of the 2015 Franchise Agreement, the Franchisee will pay all reasonable out-of-pocket
costs (including, but not limited to, consultant fees) incurred by the County and the Participating
Municipalities in their review of such Transfer approval request in an amount not to exceed Ten
Thousand Dollars ($10,000) per Transfer approval request. In order to obtain payment, the
County and the Participating Municipalities shall provide the Franchisee with an accounting of
these out-of-pocket costs, including copies of invoices for said costs. Within thirty {30) days of
receipt of said invoices, Franchisee shall either deliver full payment to the County and to the
Participating Municipalities or, if Franchisee disputes in good faith any of the amounts,
Franchisee shall provide payment of all undisputed amounts together with a written explanation
detailing the basis for such dispute. Franchisee shall negotiate in good faith to resolve such
disputed costs as expeditiously as possible. Failure to comply with any of the requirements of the
two foregoing sentences shall constitute a material violation of this Agreement,

(d)  Costs, Not Franchise Fees: The parties agree that any costs to Franchisee
associated with the fulfillment of its obligations in this Agreement, including without limitation
any payments made to the County and to Participating Municipalities do not constitute and are
not part of a Franchise fee and fall within one or more of the exceptions to 47 U.8.C. § 542, and
the Franchisee waives any claim to the contrary. If any claim is made, County may require a
substitute performance, such as construction of an institutional network.

4. MISCELLANEOUS

(a) Binding on Successors and Assigns. This Agreement shall inure to the benefit of,
and shall be binding on the Parties’ respective successors and assigns to the Franchise, or to the
operation of the Cable System in the County.

(by  Modification: This Agreement may not be modified or amended, nor any of iis
terms waived, except by a writing signed by duly authorized representatives of the Parties.

() Construction: This Agreement shall be construed and enforced in accordance with
the laws of the State of Maryland without regard to conflicts of law principles. All actions or
suits brought hereunder or arising out of this Agreement shall be brought in the appropriate State
or Federal courts in Maryland,

(d)  Participating Municipalities: This Agreement has been negotiated by the County
as agent for the Participating Municipalities, The Participating Municipalities shall be deetned

72



third-party beneficiaries of this Agreement and shall be entitled to enforce the same w:th regard
to their respective interests.

(e} Voluntary Agreement: This Agreement is freely and voluntarily entered into by
the parties, without any duress or coercion, and after each party has consulted with its counsel.
Each party hereto has carefully and completely read all of the terms and provisions of this
Agreement. Each party acknowledges that this is a full, complete and final mutual release as set
forth previously herein,

(f)  Enforcement; Neither party, nor any of its Affiliates, will take any action to
challenge any provision of this Agreement as contrary to federal or state law or FCC regulations;
nor will they participate with any other person or entity in such challenge. If any provision of
this Agreement is found to be unenforceable in a final judicial or administrative proceeding, the
parties shall enter into good-faith negotiations with the intent of reaching an agreement that
would place the County and cable system users and subscribers substantially in the same position
as if this Agreement were fully enforceable. If the negotiations do not result in agrecment
between the parties within sixty days from the date of the final decision referred 10 in the
preceding sentence, then either party may call for bmdmg arbitration within thirty days. Such
arbitration shall have the goal of placing the parties in the same positions they would occupy if
this Agreement had been fully enforceable, The Parties shall select an independent, mutually
acceptable arbitrator, who shall have evailable the full range of appropriate remedies. The
arbitrator’s decision shall be final and binding on both parties. The parties will each pay their
own costs to appear before the arbitrator and will share the arbitrator’s costs equally.

(8)  Execution in Counter Part; This Agreement may be executed in counterparts,
each of which when so executed shall be deemed to be an original copy, and all of which
together shall constitute one agreement binding on all parties hereto.

(h)  Severability: If any section, subsection, sentence, paragraph, term, or provision of
this Agreement shall, to any extent, be held to be illegal, invalid, or unenforceable, the remainder
hereof shall be valid in other respects and continue to be effective.

@ Effective Date: The Effective Date of this Agreement shall be _ E*‘” {"’Q/{ 0t
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IN WITNESS WHEREOF, the Parties have caused this 2015 Setflement Agresment to be
executed by duby mdborized representatives of sach Party as follows:

AGREED TO THIS e DAY OF Jftds 2015,

Division Chief, Office of ths Gty Aersiy
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ATTACHMENT 1

L T

STARPOWER HIGH DEFINITION AND STANDARD DEFINITION CABLE CHANNELS

7 2R
41 WAL 04 [NBC| HD B3 Irvvestlgation Discovary HD 3.3 Cenlric
42 Cod TY Ll Disray West EFA| ANCHD
43 Cignoy J. HD 202 Db .2 WE HD
51 WTTG 05 (FO) HD Fy | ABC Family HD 3. USA HD
B.1 WRW BE [|OhHD 212 TY Land HD a3p.2 Biravo HD
71 WJla 07 [ARC) HD 221 THNTHD 332 TYOno
1.2 M TY bl TESHD B3 Faslz
7.3 WLCW [ Tha OW] HD 2 EWTN g1 ) Faox blavie Channal
a1 WOCA 20 [My20) HD 212 Irespiration hstwork X5 Jamedry TV
Az WENIEHD 23 The Word 345 Sihop NEIC
8.1 WUSA DI CES HD 234 TEN ) Dhutdoor Chapne| HD
82 Bourwe 235 C-SPAN 431 Lifelirmg HD
L] Artenna TV 236 C-EPaN 2 432 Lifetime bcvia Malwerk HD
2 WihFT 2 [PES] HD a7 C-SPANT 433 raand
3 MPT Select s L MASA TV 434 CES Coilngs Sports
0.4 Y- 215 Pentegon Channel 447 YHIHD
0.8 WE TA Kids 241 HETY HD 44.2 MY HD
106 WETA LK 4.2 Fened Wetwiork HDY 44.3 CWT HD
121 WETA 2B [PES| HD 01 ARE HD 45,1 ESFH HD
22 WHLIT 32 [FBS) HD 26.2 Hislory HD 45.2 ESPNZ HD
A THISy &1 Desfination America D 481 ESPN-UHD
w2 WFEL [Univision) HD &2 Arirma Flanst HD 452 Big Ten Network HD
H3 WiDO [TeleFutura) HD 26,3 i HD 453 MBC Soorts hlstwork
151 WD [ Telarrurd) & TLEHD 47,1 HASH HD
6.2 EWTH Ezpancl 272 Maticral Erographic HD 47.2 MaSH 2 HD
Lk MHz 1hHz Woerldhviow piiy) Discevery HD 481 Comezst SportaNet Flus
B WHr 2 NHE, World (Japan] w2 Tre ‘Waathar Channel HD 482 Comezst SoartsMol HD
BS kiHz 3MLN [Chinesa) 2 ez Chanma 8HD ! 483 Fox Soccer HD
it MHz d AT [Fussial 22 ABL News Mow i 431 Fex Sports 1HD
67 -z B Mative 23 Chi International a9 ESEM haws H
BA hHz 7 Fraron 24 4 Fox Business Nows HD 21 HED HI
15.9 MHz & AT Espanal an ChNHD 7.2 HED 2 HD
Ly WHz 1 Ethicplan a2 CHECHD 71 HBC Zone HD
B Ebru TV 311 Travel Charmal HD 72 HBD Farmily HD
LA DT iz Fant Mews Charmel HD 741 HBED Signeture HD
1.2 LDCTv 2 21 EIHD T4.2 HED Comady HD
16,3 Cibw Cable 13 322 WISMEC HD 5.1 HE Latirg HO
164 Cit Cable 1 323 Bloormberg HD B2 Showtimo HD
165 District Knowladge EEh| Headlirns Mews HD g2.2 Showdtirme 2 HD |
56 LOC TV o] Comesy Cantral HD 531 Showcass(Esst) HD |
171 O¥C HD 1 FXHD g2 Shewiimn Extreme HD
Ve HEN HD M2 Sy HD B33 THIC sira Wesl HD
161 Mickelodeon HD 351 Ty HD 84,1 THC stra HO
B2 Cartoon Charinel HD a0 Tumer Classic Movies HD B4.2  |Showlime Shovwoase [West] HD
191 Dizrey Channe HD 361 Spfe HD .1 Tha bmie Channal HD
- Cisray XD HD 3.2 BETHD 5.2 Showtime 2 ‘West HD |
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